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NICHOLSON vs. THE STATE. 


1. The time when the coin, of which a counterfeit is uttered and published, 
was current by law, usuage or custom in this State, is a material ingre- 
dient in the offence denounced by our statute, and should be distinctly sta- 
ted in*the indictment. 


Error to the Circuit Court of DeKalb. Tried before 
the Hon. Thos. A. Walker. 


Tue defendant was indicted for uttering and publishing as 
true a counterfeit half dollar, and being convicted, moved in 
arrest of judgment, for defects apparent upon the face of the in- 
dictment, which motion was overruled by the court below, and 
certified to this court as novel and difficult. 


No counsel for the plaintiffs in error. 


AtTTrorNEY GENERAL, for the State: 

1. The indictment was good, and the motion in arrest of judg- 
ment should have been refused. The fact that the words ‘‘to 
inquire for the body of DeKalb county,” were omitted in the 
indictment, do not vitiate it—The State v. Nixon, 18 Verm. 
70; (3 Washb.) 

2. ‘The coin issufficient'y described in the indictment.—Clay’s 
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Dig. 423, § 45, and see 49; Rev. Stat. Mass. Ch. Rep. 127, 
§ 15; State v. Stearns, 10 Metc. 256. 

3. It was unnecessary to set out in the indictment to whom 
the counterfeit piece was uttered. In indictments for passing 
and putting off counterfeit coin, it may be necessary to aver the 
person to whom the same was passed.—See 1 East. P. C., 180; 
1 Russ. on Crimes, 81. But for uttering and publishing, which 
is different, it is unnecessary.—Com. v. Searle, 2 Binn. 332-9; 
Com. v. Smith, 6. S & R. 569, (as to indictment.) 
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PARSONS, J.—The motion to arrest the judgment was over- 
ruled, but the judge reserved several questions, as novel and dif- 
ficult, relative to the sufficiency of the indictment, for the revi- 
sion of this court, according to the act—Clay’s Dig. 469, § 1. 
There was a bill of exceptions in the case, but as there was no 
writ of error, we are confined to the questions reserved and re- 
fered to us as novel and difficult. 

The plaintiff in error was indicted upon the 4th chapter of the 
penal code, §§ 45-9, for having uttered and published as true a 
counterfeit half dollar of the similitude of the current coin. It 
is enacted by section 45, that every person convicted of having 
counterfeited any of the gold or silver coin which shall be, at the 
time, current by law, usage or custom, within this Siate, shall be 
deemed guilty of forgery in the second degree. By section 49 
it is enacted, among other things, that every person convicted of 
having uttered and published as true, and with intent to defraud, 
any counterfeit gold or silver coin, the counterfeiting of which 
is declared by the same chapter to be an offence, knowing such 
coin to be counterfeited, shall suffer, &c. 

The time when the coin counterfeited was current by law, 
usuage or custom, within this State, is an ingredient in the of- 
fence. ‘That being clear from the two sections taken together, 
it should have been distinctly stated in the indictment. The 
indictment states that the plaintiff in error, on the 15th day of 
Jane 1848, in the county aforesaid, had in his custody and pos- 
session the piece of false coin, forged &c., to the likeness, &c., 
of the good and legal coin, current within the limits of this State, 
by the laws and usages thereof, called a half dollar. ‘The time 
when the good and legal coin was current, &c., and which was 
counterfeited, is not stated, by adding the words then and there 
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or otherwise. The settled doctrive is, that time and place must 
be added to every material fact in an indictment—thus if in an 
indictment for murder, it be stated that J. S. at such a time and 
place, having a sword in his right hand, did strike J. N., &c., 
it is insufficient, for the time and place laid relate to the having 
the sword and consequently it is not said when or where the 
stroke was given. ‘This is the rule in cases of felony, but it has 
been relaxed in misdemeanors, for it is sufficient for them that 
time and place be added to the first act, and it will be construed 
equally to refer to all the ensuing acts.—Archbold’s Crim. PI., 
37-8, and authorities there cited. In Regina v. Richmond, 1 
Car. & Kirwan, 240, the indictment which, like the one before 
us, was On a statute, charged that the prisoner, on &c., at &c., 
feloniously had in his possession a mould ‘upon which said 
mould was made and impressed the figure and apparent resem- 
blance” of the obverse side oi a six pence; the indictment was 
held bad on demurrer, as not sufficiently showing that the im- 
pression was on the mould at the time when the prisoner had it 
in his possession, but a fresh indictment with the words “then 
and there” before the words ‘made and impressed,” was held 
good. 

We are satisfied that the indictment is defective and that the 
motion in arrest of judgment should have been sustained, and 
therefore, the judgment is reversed, and the cause remanded. 
The clerk will make the usual entry. It was necessary to 
consider but one point, as that was fatal to the indictment. 
But it is not alleged that the act was done feloniously, nor stated 
that the coin counterfeited was gold or that it was silver. 
These omissions need not occur in the proceedings in the case 
hereafter. 














a 


ALABAMA. 





MOORE vs. THE STATE. 


1. A charge, that the accused cannot be convicted of an assault with intent 
to kill and murder, unless he had at the time ‘‘ a positive intention” to com- 
mit murder, is well calculated to mislead the jury, and should be refused. 

2. It is error to charge the jury, on a trial for an assault with intent to kill 
and murder, ‘“‘that the same facts and circumstances, which would make 
the offence murder if death had ensued, furnish sufficient evidence of the 
intention,” since by the common law a killing would in many cases amount 
to murder, though the party committing the offence did not intend to kill. 


Error to the Circuit Court of Limestone. Tried before 
the Hon. Thos. A. Walker. 


Jones & Rostnson, for the plaintiff in error : 

1. The statute under which the conviction in this case was 
had, is in the following words: ‘ Every person who shall be 
be guilty, and be thereof convicted, of an assault with intent to 
murder, maim, rob, or ravish, or shall attempt to commit mur- 
der by any means which do not amount to an assault, shall be 
punished, &c.””—Clay’s Dig. 416, § 30. 

2. The statute of 1 Vic. C., 85, § 2, reads—** Whosoever 
shall administer to, or cause to be taken by any person, any 
poison, or other destructive thing, or shall stab, cut, or wound 
cny person, or shall by any means whatsoever, cause to any 
person any bodily injury dangerous to life, with intent in any of 
the cases aforesaid, to commit murder, shall be guilty of felony. 
and being convicted thereof,” &c.—See Roscoe’s Crim. Ev., 
top page 776, where the statute is set out. 

3. Under this statute it has been held in England, that on an 
indictment for the offence of inflicting an injury dangerous to 
life, with an intent to murder, the jury ought not to convict, un- 
less they are satisfied that the prisoner had in his mind a posi- 
tive intention to murder; and that it is not sufficient that it would 
have been a case of murder if death had ensued.—Regina v. 
Cruse, et uc., 8 C. & Payne, 541, (34 Eng. Com. Law Rep. 
522,) statec and approved in Roscoe’s Crim. Ev.,784. These 
statutes are exactly similar in terms, and the decision cited seems 
to be conclusive of this case. ‘The State v. Negro Bill Jeffer- 
son, 3 Harrington, 571. ‘There are many cases in which the 
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facts would make it murder, though the party did not intend to 
kill.—1 Russ. on Crimes, 438, margin, 453-5, marg. In such 
cases, if the party assaulted had survived, the party making the 
assault could not have been convicted under our statute. 


ATTORNEY GENERAL, for the State: 

1. The true criterion of an assault with intent to murder is, 
whether it would have been murder had death ensued from the 
stroke.— Wharton Crim. Law, 316; 1 Russ. 585; 1 East. P. 
C., 411. 

2. The charge asked, that there must exist a positive inten- 
tion, was properly refused. This charge would have implied 
that something more was necessary than a niere intention to 
commit the crime, and would have mislead the jury. Where 
a party is not entitled to a charge as requested, the court may 
refuse it in toto.—Rives & Mather v. McLosky & Hogan, 5 
8S. & P. 330. 

3. The charge given, that the ‘jury mast believe from the 
evidence, that the defendant intended to commit murder when 
he made the assault, before they could convict,’’ was the correct 
charge.—9 Yerg. 343. 

4. The charge as to what was evidence of the intention that 
must exist, is the same as if it had been given in these words, 
to wit: The same wicked intention which would make the of- 
fence murder had death ensued, furnished sufficient evidence 
of the intention in this case.—1 Russ., note 423. 

5. There may be cases of murder where no killing is prima- 
rily intended, as the unnatural son who exposed his sick father 
to the air against his will, whereof he died—the harlot who placed 
her child in the orchard where it was struck by a kite and _ kill- 
ed, and cases of the like kind.—1 Russ. on Crimes, 425. 
Probably the rule laid down as to evidence of intention, would 
not include these cases, for here there was no intention to kill, 
buat the law affixes to such an act the seal of legal malice, as an 
act, the probable consequence of which may be, and eventually 
is death. 

G. But this last charge does not assume to embrace such ca- 
ses, but only those where the wicked intention to kill would 
make the offence murder had death ensued. - 
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CHILTON, J.—The plaintiff in error was tried and con- 
victed of an assault with intent to commit murder. On the trial, 
below, the prisoner’s counsel asked the court to charge the jury 
that they could not find the prisoner guilty, unless they found 
that he had in his mind at the time of the commission of the as- 
sault a positive intention to commit marder. 

This charge we think the court very properly refused, as it 
was well calculated to mislead the jury. The statute does not 
use the word positive as qualifying the intent, and in so far as it 
may be construed to mean xn express intent, as contradistin- 
guished from an intent implied or infered from the circumstan- 
ces of the case, by so much would it be erroneous. 

But we are not allowed to entertain a doubt that the court 
entirely mistook the law, when it charged ‘that the same facts 
and circumstances, which would make the offence murder, if 
death ensued, furnish sufficient evidence of the intention.” 

There are a number of cases, where a killing would amount 
to murder, and yet the party did not intend to kill.—1 Russ. on 
_ Crimes, 435, 453-5. As if one from a house top recklessly 
throw down a billet of wood upon the side-walk where persons 
are constantly passing, and it fall upon a person passing by and 
kill him, this would be, by the common law, murder; but if in- 
stead of killing him, it inflicts only a slight injury, the party 
could not be convicted of an assault with intent to commit mur- 
der. But the point is too clear to require argument or authori- 
ty. This charge being affirmative, and erroneous as a proposi- 
tion of law, must reverse the case, as we must intend that it was 
not abstract. Let the judgment be reversed and the cause re- 
manded. 
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BEASLEY ws. THE STATE. 


1. In an indictment under the statute for an assault with intent to murder, it 
is necessary to specify the acts, which constitute the assault. 

2. The statute changing the punishment of an assault, when accompanied 
with the intent to murder, does not create a new offence. The assault should 
therefore be alleged as at common law, with the additional averment of the 
intent with which it was committed. ! 

8. An indictment for an act which was a misdemeanor at the common law, 
and which by the penal code has been made a felony, need not allege that 
the act was fe/oniously done. (See Clay’s Dig. 442, § 26.) 


Error to the Circuit Court of Butler. Tried before the 
Hon. Geo. Goldthwaite. 


Warts & June, for the plaintiff in error: 

1. The demurrer to the first count in the indictment should 
have been sustained, first, because the indictment charges ** an 
assault with intent” merely as a legal conclusion, no facts or cir- 
cumstances constituting the offence being set forth.—See Lam- 
berlin v. State of Ohio, 11 Ohio, 282 ; Turnipseed v. The State, 
6 Ala. 664, and authorities there cited; Clarissa v. The State, 
11 ib. 57; (in the State v. Marshall, 14 Ala. 411, the point 
here made is not decided, although made;) State v. Rains, 3 
McCord, 533; State v. Foster, ib. 442; State v. Wimberly, ib. 
190; State v. Perry, 2 Bail.; Archb. Crim. PI., top page, 38, 
(marg. p. 39,) where it is stated that all the facts and circum- 
stances constituting the offence must be specifica ly set forth.— 
See also, Commonwealth v. Strain, 10 Metc. 521; Common- 
wealth v. Wyman, 8 ib. 247; People v. Gates, 13 Wend. 311 ; 
Lambert v. People, 9 Cow. 578; Key v. Baker, 47 Eng. Com. 
Law, 254; Moore v. Commonwealth, 6 Metc. 243, shows that 
an indictment for adultery must charge something more than 
that the parties lived in adultery.—See also, The State v. Simp- 
son, 5 Yerg. 356, where it is held that an indictment charging 
the making of an affray is not sufficient, but must set forth the 
facts. 

2. The demurrer should have been sustained, because the 
assanlt with intent, &c., being a felony by our statuies, (see 
Hughes v. ‘Pne State, 12 Ala. 458.) the indictment ought to 
have charged the assault tv have veen dove “leloniously.” — All 
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felonies, whether created by statute or at common law, must be 
charged to have been committed ‘‘feloniously.”,—See 2 Hale, 
184-5; Archb. (top page) 46-7; State v. Jesse, 2 Dev. & Bat. 
297 ; Curtis v. People, 1 Scam. 285-6 ; State v. Herrell, Geo. 
Dec. 1 part, page 158. The fact that the word “felonious” is 
found in the conclusion of the indictment is not sufficient. This 
merely characterises the felony intended to have been commit- 
ted.—See Williams v. The State, 8 Humph. 535, which is pre- 
cisely in point; see State v. Jesse, supra. But it is said that 
this principle is modified by our statute, to be found in Clay’s 
Dig. 442, § 26, which declares that all indictments for offences 
inhibited in this code, which are offences at common law, shall 
be good, if the offence be charged or described according to the 
cominon law, &c. This, then, brings us to the question whether 
the first count in the indictment charges the offence according 
to the common law? We concede that an assault with intent, 
&c., was a misdemeanor at the common law, (1 East. P. C., 
411,) but we say that the offence in this count is not charged or 
described according to the common law—first, the common law 
required all felonies, whether at common law or created by 
statute, to be charged to have been done feloniously.—See 
Archb. supra, and particularly Williams v. The State, 8 Humph. 
supra, and other authorities above cited. Secondly, the facts 
and circumstances making the offence are not set forth.—See 
forms in Archb., and particulars for assault with intent as a 
misdemeaner, (top page 432-3.) 

3. The count does not set forth with that certainty and legal 
precision, necessary in criminal proceedings, ‘‘ the nature and 
cause of the accusation and according to the forms which the 
law has prescribed.”—See Bill of Rights, §§ 10-11; Clay’s 
Dig. 26. 


ATTORNEY GENERAL, for the State: 

1. It is urged that the demurrer to the indictment should 
have been sustained, because the assault is not charged to have 
been feloniously committed. It is undoubtedly the rule that all 
felonies, whether at common law or by statute, must be laid to 
have been done feloniously—Archb. Crim. Pl., 49. Our 
statute makes assaults with intent to murder, a felony, (Clay’s 
Dig. 416, § 30, and 439, §8,) and there is no doubt but that 
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the assault should be laid to have been feloniously done, unless 
it is cured by § 26, Clay’s Dig. 442. And this leads to the 
enquiry. as to what kind of an offence was an assault with intent 
to mumder, at common law? It was no felony at common law, 
but a misdemeanor or an aggravated assault.—Archb. 442-5, to 
form of indictment; Commonwealth v. Barlow, 4 Mass. 439 ; 
Peek v. State, 2 Humph 85. The cases refered to by coun- 
sel for defendant, in which the word feloniously was held essen- 
tial, were indictments for felony created by statute.—See in- 
dictment for stabbing, Archb. 438-49; State v. Williams, § 
Humph. 595; State v. Jesse, 2 Dev. & Bat. 299. 

2. Should the demurrer have been sustained, for the reason 
that the means by which the assault was made are not set out 
in the indictment? In indictments upon statutory offences, it 
is sufficient, and indeed, said to be the best and safest way, to 
charge the offence generally, in the words of the statute.—2 
Barr. 1036; U.S. v. Bachelor, 2 Gallis, 15; Tue State v. 
Duncan, 9 Port. 260; The Sate v. Brily, 8 ib. 474; State v. 
Click, 2 Ala. 28; contra, State v. Brown, 4 Port. 410; State 
v. Turnipseed, 6 Ala. 664. True, it is a rule, that indictments 
must contain such a description of the offence as to apprise the 
party charged of what he is called upon to defend, &c., yet in 
cases of assaults and batteries, the means of the assault need 
not be mentioned in the indictment. In indictments for receiv- 
ing stolen goods, the principal thief need not be mentioned.— 
Archb, 270; State v. Hinton & Watson, 6 Ala. S64. The case 
of Turnipseed v. The State, supra, goes further to sustain the 
position taken, that the means by which an offence was commit- 
ted must be stated, than any case Ihaveseen. The true rule is, 
that it is sufficient to charge the crime in the words of the stat- 
ute, unless the subject of the indictment cannot be brought with- 
in the meaning of the statute, without the aid of extrinsic evi- 
dence.—Archb. 51. The State v. Clarissa, 11 Ala. 57, is 
based upon a statute which makes it essential to set out the 
means.—Clay’s Dig. 272, § 4. In indictments on the statute for 
stabbing, the instrument or means need not be stated, and if sta- 
ted need not be proved.—Archb. 449. In indictments for resist- 
ing an officer, it is not necessary to set forth the particular act 
of obstruction. —U. S. ‘v. Bachelor, 2 Gallis, 15; McGuire v. 
People, 3 Gilman, 76. An indictment for distributing public 
36 
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worship need not set out the means by which the disturbance 
was effected.—Commonwealth v. Daniel, 2 Virg. Cases, 402. 
An indictment for a malicious trespass need not state the means 
used to effect the injury.—State v. Merrill, 3 Blackf. 346. To 
solicit a servant to steai from his master goods, &c., without 
stating any act done except the soliciting or enticing, is sufficient. 
The gist of the offence is the attempt, endeavor or soliciting — 
the manner of doing it is matter of evidence and need not be laid. 
—The King v. Higgins, 2 East. 11. Under statute making it a 
felony to endeavor to seduce a soldier from his duty, it is suffi- 
cient to charge in the indictment an endeavor, without specify- 
ing the means used.—Rex v. Fuller, 1 Bos. & Pull. 184. 

3. In indictments for assaults with intent to commit a felony, 
the same particularity is not necessary as is required in indict- 
ments for the commission of the offence itself.— W harton’s Crim. 
Law, 317; The State v. Dent, 3 G. & Johns. S; People v. 
Bush, 4 Hill, 133; The State v. Cassell, 2 H. & Gill. 410; 
People v. Pettit, 3 Johns. 511; Scott v. Commonwealth, 6 8. 
& Rawle, 224. 


DARGAN, C. J.—1. The first count in this indictment is 
for an assault with the intent to commit murder. -It is charged 
thus—*‘ that Lemuel Beasley, late of said county, on the 20th day 
of March, in the year of our Lord one thousand eight hundred 
and forty-six, with force and arms, in the county aforesaid, in 
and upon one Charles P. Salter, in the peace of God and said 
State, then and there being, did make an assault with intent 
him, the said Charles P. Salter, then and there feloniously, 
wilfully and of his malice aforethought to kill and murder.” 
. To this count in the indictment the defendant demurred, be- 
cause no facts constituting an assault were alleged, but the de- 
- murrer was overruled. ‘The prisoner being found guilty by the 
jury, he moved in arrest of judgment for the same reason, and 
his motion was overruled, but the court certified the question, 
as to the sufficiency of the indictment, to this court as one novel 
and difficult. 

Every offence cognizable by law consists in the commission 
or omission of certain acts, done or omitted to be done, under 
circumstances that render the commission or omission of such 
acts an offence: and the general rule of pleading is, that every 
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fact or circumstance which is a necessary ingredient in the of- 
fence must be set forth in the indictment, otherwise it is defective. 
There are, it is true, some exceptions to this general rule, which 
are noted in Archb. Crim. PI., 42, but the case before us is not 
one of them, and we must, therefore, decide whether the first 
count in this indictment sufficiently sets forth the facts, which 
constitute the offence with which the prisoner is charged. An 
assault is an effort or an attempt to commit an offence against 
the person of another with force ; as an attempt to strike one in 
striking distance, or to shoot one, who is within the range that 
the gun will carry, &c.; that the effort failed of its intended ef- 
fect does not excuse the party, but having done the acts which 
constitute the assault, he is guilty of the offence. Butas the 
assault itself must consist in the commission of certain acts, we 
cannot hold that it is unnecessary to allege them, without vio- 
lating one of the first principles of pleading. In the case of The 
State v. Dent, 3G. & Johns. 5, the indictment merely al- 
leged that the accused “did make an assault with intent him, 
the said Joseph Darger, then and there feloniously, wilfully, 
and of his malice aforethought, to kill and murder,” and the 
Court of Appeals of Maryland, held the indictment good. But 
the authority for which the court seems to have mostly relied, 
{which is the case of ‘The People v. Pettit, 3 Johns. 504,) cer- 
tainly does not sustain the conclusion which the Court of Ap- 
peals of Maryland attained. In the case in 3 Johns., the facts 
which constituted the assault were set forth in the indictment, 
and the objection was, that it did not appear that these acts were 
done feloniously, nor was the instrument with which the assault 
was made describe! with sufficient certainty. The court held 
that as the acts were charged to have been done with the intent 
to commit murder, it was sufficient, and that it was enough to 
state the facts requisite to constitute an assault and battery, and 
to aver the intent with which they were done. Now I fully agree 
that it is only necessary, under our statutes, to aver the facts 
necessary to constitute the assault, and the intent with which 
these acts were done, but this is not the question before us, nor 
was it the question in the case of The State v. Dent, 3G. & 
Johns., supra, but in that case, as in the case now under consid- 
eration, the simple question was whether it is not necessary to 
allege the acts constituting the assault. I cannot entertain @ 
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doubt but that it is. The general rule of pleading requires that 
the indictment should contain a complete description of the of- 
fence, not only that the party may know what he is called upon 
to answer, but also that the court, upon the inspection of the re- 
cord, may clearly see that he has done, or omitted to do, those 
acts which constitute the crime with which he is charged. Now 
an assault is the technical name of the offence, but it consists in 
the commission of an act or acts, and these acts should have 
been alleged that the court might have clearly seen that the pris- 
oner was guilty of the offence. 

2. But it is contended for the State that inasmuch as our 
statutes make an assault with intent to commit murder a felony, 
it is only necessary to allege the offence in the language of the 
act. Therule is, that when a statute creates a new offence and 
describes its ingredients, it is sufficient in an indictment to de- 
scribe the offence in the language of the act.—Turnipseed v. 
The State, 6 Ala. 664; Eubanks v. The State, 17 ib. 1S1. 
But an assault with intent to murder is not an offence created 
by statute ; it existed at the common law, and our Penal Code, 
without altering the constituents of this crime, changes the pun- 
ishment and makes it a felony. When I say that an assault with 
intent to commit murder was an offence at common law, I mean 
that it was considered as an assault, which was an offence, and 
the intent with which it was done only aggravated its character. 
I admit that there was no such technical crime as an assault with 
intent to murder, for if there was no battery, but an assault only, 
whatever may have been the intent, it was a misdemeanor and 
punisbed at common law as an assault alone. But our statutes 
altering the punishments of such assaults, on account of the in- 
tent with which they were committed, created no new offence. 
The offence itself must, therefore, be described as at the com- 
mon law, and when it is connected with the intent to commit 
murder, and so alleged and proved, it becomes a felony. But 
the indictment must aver the facts which constitute the assault, 
and then allege the intent with which the assault was made. 
We have dwelt longer on this case than usual. The reason for 
it, however, is, that we have been able to find but one case in 
which the same question has directly come up, that is the case 
from 3 G. & Johns.; and we are constrained to say that the 
judgment in that case is not a correct exposition of the law. 
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8. It is also insisted by the counsel of the prisoner, that the 
indictment must contain, not only the acts which constitute the 
assault, but that it must be also avered that these acts were felo- 
niously done. In this we cannot agree with the prisoner’s 
counsel. I admit that if an offence, which was a misdemeanor 
only at the common law, be raised by statute to a felony with- 
out more, then the indictment should show that the acts consti- 
tuting the crime were feloniously done. But by our Penal 
Code, which makes the offence with which the accused is charged 
a felony, it is enacted, ‘that all indictments for offences inhibit- 
ed thereby, and which are offences at the common law, shall be 
good, if the offence is charged or described according to the 
common law, and the party charged, on conviction, shall receive 
the punishment prescribed by the statute.”—Clay’s Dig. 442, § 
26. The true intention of this section of the act is, that not- 
withstanding the change in the grade of the crime, it shall not 
be necessary to change the character of the indictment, nor the 
description of the offence, but if the offence be alleged as it 
would have been at common law, it will be good, and judgment 
for a felony may be pronounced upos it. 

The other questions raised by the prisoner, we do not deem 
worthy of particular notice. There is but one error in the 
record, and that consists in the defect in the indictment, in not 
alleging the facts which constituted the assault. For this error, 
the judgment must be reversed and the cause remanded, that 
the prisoner may be indicted again, and in the meantime he will 
be detained in custody, unless discharged by due course of law. 


CROW vs. THE STATE. 


1. Where a person, residing in one county, with the intent to convert a slave 
to his own use, entices or inveigles him from the service of his owner in 
another county, and thereby induces him to come into the county of such 
person's residence, the offence is complete in the latter county and he may 

be there indicted. 















ALABAMA. 


Crow v. The State. 





542 








Error to the Cirenit Court of Butler. Tried before the 
Hon. Geo. Goldthwaite, 


Tue plaintiff in error was indicted in the Circuit Court of 
Batler for inveigling, stealing, carrying and enticing away a 
slave, by the name of Cary, the property of one John J. Moorer, 
with a view to convert said slave to his own use. 

By the bill of exceptions it appears that the prisoner resided 
in Butler county, and that the owner of the slave had a planta- 
tion in Lowndes, on which the slave was employed; that the 
slave had a wife in Butler county, about a mile and a half from 
the prisoner’s residence; that the nearest route to Stockton from 
his master’s plantation is through a portion of Butler county, 
and that about the 13th September 1849, the slave was seen on 
a Stockton steamboat at the wharf in Mobile, where he was ta- 
ken up by a city officer, who found in his possession a pass 
dated Sept. 9th, 1849, and a letter directed to one Lesesne, 
both signed in the name of R. Readmond, but which there was 
evidence conducing to show were in the handwriting of the 
prisoner. The latter instructed Lesesne to hire the slave out 
until further orders, for account of the writer, who spoke of the 
slave as his property. The court charged the jury that to con- 
vict the prisoner, they must be satisfied that the offence was 
committed in the county of Butler; that if the prisoaer inveigled 
or enticed away the slave from his owner with the intent charged 
in the indictment, the slave being at the time in Lowndes and 
not coming into Butler county under the influence of such en- 
ticement or inveiglement, he could not be convicted; but that if 
the prisoner, being in Butler county, enticed or inveigled the 
slave away from his owner, with the intent charged, and the 
slave, under the influence of, or in pursuance of such entice- 
ment or inveiglement, came into and remained in Butler county, 
although he may have first left his owner in Lowndes county, 
the prisoner could be indicted in Butler county. The court 
further charged the jury that if the slave had runaway from 
his owner in Lowndes, without being enticed or inveigled away 
by the prisoner, and whilst in Butler county, and so runaway, 
was enticed or inveigled away by the prisoner, with the intent 
charced, he could be convicted under the indictment in But- 
Jer county. To these several charges the prisoner’s counsel 
excepted and now assign them as error. 
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Etmore & Yancey, for the plaintiff in error: 

1. The offence charged in the indictment was unknowa to 
the common law, and was created by statute law.—Clay’s Dig. 
419, § 18; Mooney v. The State, 8 Ala. 328; Williams v. The 
State, 15 ib. 263. It is ‘essentially distinct from larceny at 
common law.’”’-—Mooney v. The State, 8 Ala. 333. 

2. If an offence is made larceny by statute, which was not 
larceny at common law, it is only indictable in the county in 
which it was originally committed.—Archbold Cr. Pl., p. 22; 
Itex v. Millar, 7 Carr & Payne, 665. 

3. This offence is consummated, when by promises and 
persuasions, the slave is induced to leave his master’s service, 
whether the person operating on his mind is present or not.— 
Mooney v. The State, 8 Ala. 333. It consists not in actual 
manucaption of the slave, nor in the fraudulent taking, with 
intent to convert the slave to his own use, but in the influence, 
which induces the slave to quit his master’s service.—Mooney 
v. The State, § Ala. 333. 

4. At common law, larceny is indictable in any county in 
which the party is found in possession of the property, because 
the continuance of the trespass is a new caption and asporta- 
tion.—2 Russ. on Crimes, 173. But this reason does not ap- 
ply to this offence, which does not consist of the caption, &c., 
but in the influence which causes the slave to leave his master’s 
service.—Mooney v. The State, 8 Ala. 333. 


AtTorRNEY GENERAL, for the State: 

1. In all simple larcenies, the party may be indicted in any 
county, through which the goods are carried. The venue is 
ambulatory, for the reason that every moment he keeps them, 
is a fresh caption—it is one continuous act, and unlike the case 
where a man stands in one county and kills another in a differ- 
ent county.—Archb. 24; Roscoe, 521; 2 Russ, 174. 

2. Is the inveigling or enticing away a slave, with intent to 
convert him to one’s use, larceny? Inveigle and entice have 
been decided to be offences of the same grade of larceny, and 
may be embraced in the same count.—The State v. Mooney, 8 
Ala. 333. If they may be embraced in the same count, they 
cannot be distinct offences; and must be governed by the same 
rules as to ambulatory venue.—Archb. 59. 
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3. To inveigle or entice supplies the place of asportation in 
larceny, at the common law, ‘‘as the slave, an intelligent being, 
could, by his co-operation, produce the same result as an actual 
taking.” 

4. When was the inveiglement or enticement complete? 
The defendant stands in Butler county and puts his machinery 
of inveiglement to work upon a slave in Lowndes county. If 
the inveiglement was not complete until this slave arrived in 
Butler county, certainly the venue might be laid there. This 
was a matter for the jury, and the court did not undertake to 
decide it. 

5. The last charge involves the question whether or not a 
runaway slave is the subject of larceny. If one lose goods and 
another find them, and knows the owner, or has means of as- 
certaining, and converts them, itis larceny. ‘The loser has con- 
structive possession.— Roscoe, 475; Randal v. The State, 4 S. 
& M. 350. 


PARSONS, J.—The charge relative to the venue was right, 
if the crime, as committed in Butler, was complete,—unless 
erroneous in consequence of what may have occurred in 
Lowndes. The statute is, that ‘* Every person who shall in- 
veigle, steal, carry or entice away, any such slave, with a view 
to convert such slave to his own use, or the use of any other 
person, or to enable such slave to reach some other State, or 
country, where such slave may enjoy freedom, such person 
shall, on conviction, be punished by confinement in the peni- 
tentiary, not less than ten years.”—Clay’s Dig. 419, § 16 In 
Mooney v. The State, 8 Ala. 328, it was held upon this statute, 
that the offence of inveigling, or enticing away a slave, is con- 
summated when the slave, by promises, or persuasion, is in- 
duced to quit his master’s service, with the intent to escape from 
bondage as a slave, whether the person so operating on the 
mind and will of the slave is, or is not present when the deter- 
mination to escape is manifested, by the act of leaving the mas- 
ter’s service, or whether he is, or is not sufficiently near to aicd 
in the escape if necessary. ‘The prisoner resided in Butler, 
and in his vicinity, in that county, the slave had a wife, but be- 
longed himself to a plantation in Lowndes. In the first place, 
he escaped from Lowndes, but the evidence conduced to prove 
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that he was enticed and inveigled into Butler by the prisoner, and 
under that influence afterwards came into Butler and went from 
there to Mobile under the prisoner’s direction. In the view we 
take of the question, it is not indispensable to determine whether, 
supposing the prisoner not to have been in Lowndes at all, he 
could have been convicted in that county, upon the facts stated. 
What he did was in Butler, but it produced an escape in 
Lowndes, and escape, in general, is the consummation of the 
crime, although the prisoner was not present. For the purposes of 
this case it isconceded that the prisoner could have been convicted 
in Lowndes. It is said by Hawkins, bk. 2, ch. 29, sec. 11, “1 
take it to be a settled rule, that wherever a man procures a felony 
to be committed. and is absent at the time when it is committed, 
and no other person but himself can be adjudged a principal in 
it, he shall be esteerned as much a principal as if he had been 
present,” &c. The slave was irresponsible and could not be 
the principal. And in 1 Chitty’s Crim. Law, 90, it is said, 
“And where a person, by means of an innocent agent, procures 
a felony to be done in another county, he may be indicted there, 
though not personally present;’’ and he gives as an instance, the 
case of one person sending a threatening letter into another 
county, by another person who is ignorant of its contents ; and 
the offender may be indicted in the county to which the letter 
was sent.—1 Leach, 142. Then, to concede that the prisoner 
had thus committed a crime in Lowndes, for which he might 
have been indicted and convicted in that county, the question is 
whether his acts in Butler, which the evidence conduced to 
prove, constituted a crime for which he could be convicted 
there? As to this question, our statutes and the case of Mooney 
v. The State are entirely silent. We must decide it, therefore, 
in view of the nature of the crime and of those rules and prin- 
ciples of the common law which are most analogous. In Rex 
v. Millar, 7 C. & P. 665, the case was—‘‘A. was indicted at 
common law for simple larceny, in stealing in Middlesex a 
quantity of lead. It appeared that the lead was stolen from the 
roof of the church of Iver, in Buckinghamshire. ‘The prisoner 
was indicted at the central criminal court, which has jurisdic- 
tion in Middlesex, but not in Buckinghamshire:—Held, that he 
could not be convicted there, on the ground that the original 
taking not being a larceny, but created by statute a felony, the 
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subsequent possession could not be considered a larceny.” 
This case was relied upon by the prisoner’s counsel in the case 
before us, but his argument was much wore in point than his case, 
for there the court thought that the original grade and nature of 
the offence could not be altered by the subsequent possession, 
and so no larceny ; but that is not the case before us. The in- 
dictment in the present case is upon the statute, and it states the 
facts and circumstances of a crime which bring it within the 
statute, and avers that it was committed in Butler. The general 
common law rule, that the venue must be laid in the county 
where the offence is alleged to have been committed, is fully 
admitted. But that rule is complied with, if the crime was 
complete and perpetrated entirely within Butler. In an indict- 
ment for a libel, if the defendant has once authorised the publi- 
cation, he is guilty of a publication in whatever county the libel 
is afterwards in consequence published, and he may be indicted 
accordingly.—-7 East. 65, 3 Pick. 304. And if a party writes 
and composes a libel in one county, with intent to publish, and 
afterwards publishes it in another, he may be indicted in either. 
1 Chit. Crim. Law, 190. At common law, if a party steal 
goods in the county of A. and carry them into the county of 
5., he may be indicted of larceny in the latter county. ‘This 
does not contradict the general rule, but is founded upon the 
principle that the possession of the stolen goods by the thief is 
a larceny in every county, into-which he carries them ; because 
the legal possession still remaining in the true owner, every 
moment’s continuance of the trespass and felony amounts, iu 
legal consideration, to a new caption and asportation.—1 Chit. 
Cr. Law, 177. 

The statute, (3 Hen. 7, c. 2,) made it felony in any misdoer 
to take away any maid, wife, or widow of substance, &c. against 
her will, to marry or to defile her.—1 Hale, 659. In the case 
of Fulwood, Cro. Car. 488, the prisoners were indicted upon 
that statute for taking away, in the county of Surry, one. Sarah 
Cox, forcibly and against ber will, and alleging toat one of the 
defendants married her in Surry, but the validity of the mar- 
riage was denied by the counsel of the prisoners. It appeared 
on the trial that she was taken away forcibly in the county of 
Middlesex, but married in Surry. And it was contended for 
the prisoners that as the force was in Middlesex, but not con- 
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tinued in Surrv, there was no crime within the statate. But 
the court held that if the jury found that she was taken with 
force in Middlesex, and brought into Surry, it was a continuing 
force, and a forcible caption in Surry, and an offence within the 
statute. We have, however, conceded, for the purposes of the 
defence in this case, that the prisoner’s crime was complete in 
Lowndes, whereas that of Fulwood was not complete in Mid- 
dlesex, and so, as yet, there is a difference between that case 
and this. But this distinction is of the less force from the fact 
that at the time of the trial of Fulwood it had not been well set- 
tled that the fact of marriage or of defiling was necessary to con- 
summate the crime ; and Croke, one of the judges, thought they 
were not, and Bramston, another, doubted. If Croke’s opin- 
ion and Bramston’s doubts were well founded, Fulwood's 
crime was complete in Middlesex and he might have been in- 
dicted there; but those judges, nevertheless, and all the others, 
held that the offence was indictable in Surry. We think the 
prisoner was properly indicted in Butler, and if he may have 
been indicted in Lowndes, that does not alter the case. This 
is the on!y question that struck us, upon the argument, as doubt- 
ful, and it is probably the question on which the prisoner’s 
counsel had most confidence. We have, however, examined 





the record in reference to the other points made by him on the 
argument, and his authorities, and we feel constrained to affirm 
the judgment. . 


SHAW vs. THE STATE. 


1. Where there is a general verdict on an indictment, which contains good and 
bad counts, the finding of the jury will be refered to the good counts, and 
the judgment of the court thereupon sustained. 

2. Where it appears from the record that the indictment was found and re- 
turned into court by a grand jury, and was treated by the prisoner in the 
court below, asa valid indictment, so found and returned, the judgment can- 
not be reversed, because the record fails to show that the grand jury was 
regularly selected and summoned. 

3. Where two commit a joint assault with intent to murder, the one with a 
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knife and the other with a gun, a count in the indictment, which charges 
them jointly, is not objectionable for duplicity. 

4. In an indictment for an assault with intent to murder, by shooting, it is 
not necessary to allege that the person assaulted was within the distance te 
which the gun would carry, for the attempt to shoot must have been coup- 
led with the ability to do the act, or it would not have amounted to an as- 
sault; nor is it necessary to allege that the weapon charged to have been 
used was a deadly weapon. 


Error to the Circuit Court of Pike. Tried before the 
Hon. Robert Dougherty. 


Burorp, for the plaintiff in error. 
AtTorNEY GENERAL, for the State. 


CHILTON, J.—This was a prosecution for an assault with 
intent to kill and murder, under the 30th section of the 3d chap- 
ter of the Penal Code.—(Clay’s Dig. 416, § 30.) 

The indictment, which appears to have been returned into 
court by the grand jury on the 18th day of Sept. 1850, contains 
two counts. By the first, the grand jury “ upon their oath pre- 
sent that Alexander Shaw, sen., and Alexander Shaw, jr., late 
of said (Pike) county, on the fourteenth day of July, in the year 
of our Lord one thousand eight hundred and fifty, in the county 
aforesaid, in and upon Stephen Eiland, feloniously, wilfully, and 
of their malice aforethought, did make an assault, and with a cer- 
tain knife, which he, the said Alexander Shaw, jr., then and 
there had in his hand, and a certain gun loaded with powder 
and bullets, which he, the said Alexander Shaw, sen., then and 
there had in both his hands, in and upon the body of him, the 
said Stephen Eiland, feloniously, wilfully, and of their malice 
aforethought, did attempt to cut and shoot, with the intent then 
and there and thereby him the said Stephen Eiland felonious|y, 
wilfully, and of their malice aforethought, to kill and murder, 
against the peace and diguity of the State of Alabama.” 

The charge in the second count is ‘that the said Alexander 
Shaw, jr., and the said Alexander Shaw, sen., on the day and 
year aforesaid, in the county aforesaid, in and upon the body of 
one Stephen Eiland, feloniously, wilfully, and of their malice 
aforethought, did make an assault, with intent then and there 
and thereby to kill and murder him, the said Stephen Eilaad, 
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feloniously, wilfully, and of their malice aforethought, against 
the peace and dignity of the State of Alabama.” 

To the foregoing indictment, the defendants on arraignment 
pleaded not guilty, and thereupon came a jury, who found the 
defendant Alexander Shaw, sen., guilty of an assault with intent 
to murder, and the defendant Alexander Shaw, jr., guilty of an 
assault and battery, and assessed his fine at ten dollars. The 
court sentenced the elder Shaw to two years imprisonment in 
the penitentiary, and to reverse this sentence, the case is brought 
by him to this court. His counsel assigns eight grounds for 
reversal, namely : ; 

1. That the second count in the indictment is bad, because 
it does not state the acts constituting the offence charged. 

2. That the record does not show that the grand jury which 
found the indictment was legall} constituted. 

3. That the first count is bad for duplicity, in charging two 
offences, namely, an attempt to murder by shooting, and also an 
attempt to murder by stabbing or cutting. 

4. That the first count in the indictment does not charge an 
attempt by the plaintiffin error to shoot or stab any one. 

5. That the same count is defective, in failing to show that 
either of the defendants were in shooting or striking distance of 
Kiland. 

6. That the weapons used are not charged to be deadly. 

7. That the weapons are not charged to have been in condi- 
tion to bave produced death, or inflicted a deadly or dangerous 
wound. 

8. That there is no attempt to shoot or cut with the weapons 
described in the count, or either of them. 

A brief notice of these objections, in the order stated, may 
suffice. 

1. According to the decision in the case of Beasley v. The 
State, rendered at the present term, the second count, which 
fails to set forth the facts that constitute the offence, is manifest- 
ly bad; but this can avail the plaintiff in error nothing, if the first 
count is good, for, where there is a general verdict upon an in- 
dictment, containing good and band counts, the finding of the 
jury will be refered to the good counts, and the judgment of the 
court thereupon sustained.—The State v. Coleman, 5 Port. 32; 
The State v. Jones, 5 Ala. €66. 
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2. The second objection, which goes to the constitution of 
the grand jury, cannot be supported. The record shows that 
the indictment was found by a grand jury, and the persons com- 
posing it, but it fails to set forth how it was summoned or con- 
stituted. It will be remembered that no objection for this cause 
was taken in the court below, and in our opinion it cannot be 
taken -for the first time in this court. This court, so early as 
1820, discussing this objection, said, “if the record was silent 
on this point, we should be disinclined to give the prisoner any 
benefit from the exception. If the objection was well founded, 
he might have availed himself of it by plea in abatement.” —Col- 
lier v. The State, 2 Stew. 392. See also, The State v. Wil- 
liams, 3 Stew. 454. In The State v. Pile & Pile, 5 Ala. 72, it 
was held no ground for arresting the judgment in a criminal case, 
that the record does not show that the grand jury were drawn 
according to law, or that the venire was executed. And the 
court added, “if such objections could have availed the defend- 
ants, they should have been brought to the view of the Circuit 
Court by plea in abatement; such have been the repeated deci- 
sions of this court.”,—See also, The State v. Clarissa, 11 Ala. 
58, where it was held that such plea must be filed at the term 

. at which the indictment was found, if it goes to the array of the 
grand jury, or the disqualification of any of its members, in con- 
formity with the provision in the Penal Code, chapter 10, § 51, 
(Clay’s Dig. 458.) The record before us is informally made 
up, it is true, but it does not affirmatively show that the grand 
jury was illegally constituted. It only fails to show how the 
jurors were selected and summoned. This failure is no ground 
for reversal. ‘The record affirmatively shows that the indict- 
ment was found, and returned into court by a grand jury, and it 
was treated as a valid indictment, so found and returned, with- 
out any objection by the prisoner or his counsel, and to hold 
that the grand jury was illegally constituted, in the absence of 
all evidenoe of the fact, would be to presume against the record 
to reverse the judgment.—2 Gilm. 540. 

3. ‘The third objection, that the first count is bad for duplici- 
ty, in charging two offences, cannot be supported. ‘The two 
defendants are jointly indicted for a joint assault made by them, 
the one employing as the instrument, with which he attempted 

to kill and murder, a knife, the other a loaded gun, but both 
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engaged in the same assault with a common intent, namely, fel- 
oniously, wilfully, and of their malice aforethought, to kill and 
murder. Hawkins, in treating of the indictment says, * it seems 
certain at this day that notwithstanding the offence of several 
persons cannot but in all cases be several, because the offence 
of one man cannot be the offence of another, but every one 
must answer severally for his own crime, yet if it wholly arise 
from any such joint act which in itself is criminal, without any 
regard to any particular personal default of the defendant, the 
indictment may either charge the defendants jointly and several- 
ly, or may charge them jointly only, without charging them sev- 
erally; because it sufficiently appears from construction of law 
that if they joined in such act, they could but be each of them 
guilty ; for the law looks upon the charge as several against each, 
although the words of it purport only a joint charge against all.”’ 
—3 Hawk. Pleader, 331, § S9. 

In Regina v. Giddings, et al., 1 C. & Marshm. 634, (S. C., 
41 Eng. C. L. 344,) the indictment, which consisted of but one 
count, charged the four prisoners with assaulting Geo. Pritch- 
ard and Henry Pritchard, and stealing from George Pritchard 
two shillings, and from Henry Pritchard one shilling and a hat, 
on the 14th May 1842. It appeared that the persons assaulted 
were walking together when the prisoners attacked and robbed 
them both. A motion was made to put the counsel for the pros- 
ecution to bis election, upon the ground that the court charged 
two distinct felonies, but the court held that, as the assaulting 
and robbing of both individuals occurred at the same time, it 
was one entire transaction, and refused the motion. ‘The same 
principle was substantially asserted in The State v. Pile, et al., 
5 Ala. 72, which was a joint indictment against two, in which 
one was charged with feloniously meking the assault, with intent 
to kill and murder by discharging a rifle gun, &c., and the other 
with inciting kis co-defendant to make the assault with intent 
aforesaid. Held that the indictment was good. 

The fourth exception is not sustained by the record. The 
defendants jointly made the assault, one using a gun and the 
other a knife, and the count charges that with these instruments, 
which they respectively had, &c., they did attempt to cut and 
shoot, &c. The same may be said of the Sth assigoment. 

4. The other assignments require but a passing notice, as it 
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is very clear none of them are well taken. It is not necessary 
that this indictment should have avered more specifically, that 
the prisoner, when he assaulted Eiland by attempting to shoot 
him, was withio a distance to which the gun would carry ; this is 
included in the assault itself, for the attempt must have been 
coupled with the ability to do the act attempted, or it would not 
have amounted to an assault. In respect to the character of the 
weapon employed, our statute does not, like the Mississippi act 
(How. & Hutch. p. 698 § 33,) speak of assaults with deadly 
weapons, but conceding that the indictment should show that the 
assault was made with an instrument of that character, it is very 
certain that the instrument here employed was of that descrip- 
tion. 
Let the judgment be affirmed. 


SWILLEY & RILEY ws. LYON & BAKER. 


1. A charge by a commission merchant of five per cent., in addition to legal 
interest, for accepting and advancing the money to pay a bill or draft, 
drawn on him by a customer, without funds in hand, if intended merely as 
a fair compensation for the risk, trouble, and expense incurred, is not illegal. 

2. One who unites with another, as his surety, in drawing a bill, in the ab- 
sence of proof limiting his liability, is to be considered as assuming al] the 
duties and liabilities of drawer to each of the parties to the bill, and is con- 
sequently liable to the accommodation acceptor, not only for the amount of 
the bill, in case the acceptor has it to pay, but for the usual commissions 
incident to its acceptance and payment.—(Cuitron, J., dissenting from the 
latter branch of the proposition.) 

3. If a party die in possession of goods, and they come into the hands of his 
administrator, the title is changed, and a factor, who may afterwards re- 
ceive the goods from the administrator, cannot hold them or their proceeds, 
on account of advances made to the deceased in his life-time, without the 
assent of the administrator. 


Error to the County Court of Sumter. Tried before the 
Hon. Preston G. Nash. 


Huntineron, for the plaintiffs in error: 
1. The custom of charging five per cent. above legal interest 
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for accepting and advancing, is a custom against law.—Kent v. 
Lowen, 1 Camp. 177; Dunham v. Dey, 13 Johns. 40; Dun- 
ham v. Gould, 16 ib. 367. 

2. But in any event, the service was rendered to Grant only, 
for whose accommodation the bill was drawn and who got the 
money; thereupon Swilley & Riley ought not to have been 
charged with the per centage. Swilley & Riley were sureties, 
if their names were placed on the bill for the accommodation of 
Grant.— Burge on Suretyship, 485. 

3. A factor has a right to retain funds in his hands to meet 
his acceptances in favor of the consignor, or to reimburse him- 
self for advances made upon the faith of the consignment.— 
Brown & Co. v. McGran, 14 Pet. 479; Tiernan v. Jackson, 5 
ib. 580. The lien of the factor, previously inchoate, was coro- 
plete when the cotton was received, and related back to the 
time when the acceptance was given. The death of a party 
does not prevent a sheriff from levying an execution which had 
created a previous lien on the goods and chattels of the de- 
ceased.—Collingsworth v. Horn, 4S. & P. 433; Henderson et 
al. v. Gandy’s Adm’r, 11 Ala. 431. It is a familiar principle, 
that if a creditor parts with or renders unavailable any securi- 
ties or funds which he would be entitled to apply in discharge 
of his debt, the surety becomes exonerated pro tunto.—Cullum 
v. Emanuel & Gaines, 1 Ala. 23. If, therefore, Lyon & Baker 
had the right to retain the funds in hand to meet their accept- 
ance, and parted with those funds, the securities were released. 
In Mauldin & Montague v. Armistead, 14 Ala. 702, the con- 
signor had himself conveyed away the crop before its consign- 
ment; in that case no rights of sureties were involved, yet the 
court in the last paragraph but one of the opinion, intimate that 
the consignees, who were accommodation acceptors, might 
have relief in a court of equity. In the case at bar, the admir- _ 
istrator held the cotton not adversely to F. M. Grant, but in his 
place and stead, and was bound to submit to whatever disposi- 
tion of it Grant would have been bound to submit to if living. 
The question was one between Grant’s sureties, who bad be- 
come so in expectation of his providing funds for their relief, 
and his creditors at large, and his distributees. Under these 
circumstances, the plaintiffs in error had a paramount equity, 
which was destroyed by the acts of Lyon & Baker. 
37 
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R. H. Smita, for the defendants: 
1. The charge asked by plaintiffs in error, that the charge of 
5 per cent. is usurious, and the charge given by the court, are 
covered by the case of Brown v. Harrison et al., 17 Ala. 774. 
This was no case of lending money, in any sense. It was an 
acceptance of the bill of plaintiffs in error by defendants. The 
bill was put on the market and sold, and defendants had no in- 
terest in it, until by the failure of plaintiffs to meet it, defendants 
were compelled to take it up with their funds. The charge 
of the court was in accordance with the case last cited, and left 
the question of the character of the transaction to the jury. 
2. If plaintiffs in error were bound to refund, they were also 
bound to pay a reasonable compensation for trouble and risk 
incurred by their breach of promise. It was an acceptance and 
‘payment for each and all the drawers ; their relation of principal 
and securities, the defendants had nothing to do with. They 
(the defendants) did not own the bill. The right to commis- 
‘gions grows out of the acceptance and payment, and is equally 
a right against all who drew. The idea that the undertaking 
by Lyon & Baker was one personal for Grant, is witheut foun- 
dation. Each drawer requested the defendants to accept, and 
each thereby promised, if they would, to provide for its pay- 
ment. ‘The right to commissions being a right to compensation 
for risk and trouble, applies as well to one as to another of the 
drawers. 
3. Conceding, for argument, that Lyon & Baker could have 
retained the proceeds against the bill, it was a mere right in 
them to do so. They surely had no such lien as enured to the 
benefit of the plaintiffs in error.— Woodward et al. v. Clegg, 8 
Ala. 317, and authorities there cited. But they could not have 
retained first, because there was no agreement to that effect, and 
‘po sum due which could be ascertained without a jury. —Maul- 

din, Montague & Co. v. Armistead, 14 Ala. 710-11. Sec- 
~ ondly, Grant might have sent his cotton to whom he pleased, or 
sold it to another.—14 Ala., swpra. The administrator of 
“Grant might or might not have shipped to Lyon & Baker. 
- Having done so, it went as his property, subject to bis control, 
and Lyon & Baker were bound to pursue bis orders respecting 
it. . It is not true, in the broad sense contended for, that the ad- 
ministrator stood in the same condition of deceased, respecting 
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the estate of deceased. He is clothed with a special power; 
he could only have sold by order of court, and the appropria- 
tion of the money was not left to his discretion, but was pre- 
scribed by law. If the estate were insolvent, he could do noth- 
ing with the money but bring it into court to be apportioned 
equally among the creditors. 


DARGAN, C. J.—The facts of this case, so far as they are 
material to the understanding of the questions of law raised by 
the assignments of error, may be thus stated: In May 1847, F. 
M. Grant, a planter residing in Sumter county, applied to Lyon 
& Baker, the plaintiffs below, who were commission merchants 
in Mobile, for an advance of money, but they declined to let 
him have it. He then solicited the acceptance by the plaintiffs 
of a bill of exchange, drawn jointly by Swilley & Riley and 
himself, for thirteen hundred and eighty-one dollars and twenty- 
two cents, dated the first of May 1847, and due at nine months. 
This bill the plaintiffs agreed to accept, and Grant presented a 
blank, with the names of himself, Samuel Swilley and Corne- 
lius Riley signed to it, and it was filled up in the form of a bill 
of exchange and accepted by Lyon & Baker, and made payable 
to the order of Robert A. Baker, one of the firm of Lyon & 
Baker, and by him endorsed. This bill was afterwards nego- 
tiated to Jones Fuller, and upon its maturity, it was paid by the 
acceptors. The money obtained on the bill from Fuller was 
paid to Grant. At the time the bill was accepted, Lyon & 
Baker had no funds in their hands belonging to the drawers, 
nor to either of them, and they paid the bill with their own 
funds. They charged the drawers five per cent. for accepting 
and paying the bill, which is part of the sum sought to be re- 
covered, and proved that it was the regular custom for commis- 
sion merchants in Mobile to charge five per cent. for accepting 
and advancing the money on bills of exchange, accepted by 
them for the accommodation of the drawers, which sum was an 
additional charge to the lawful interest on the amount of the 
bill after its maturity. It was also shown that it was not usual 
for commission merchants to accept bills of exchange for plan- 
ters, but upon the promise or expectation that the planter would 
ship his cotton to them, for the purpose of being sold and of 
their being thus put in funds to pay the bill, or to pay them- 
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selves, if they had taken it up. It further appeared, that Grant 
died before his crop of cotton, raised in the year 1847, had 
been shipped, and that his administrator, Willis Ball, shipped 
to the plaintiffs the crop raised on his plantation that year, which 
they had sold for over two thousard dollars, but they paid the 
entire amount to the order of the administrator, and did not re- 
tain the amount due to themselves on account of their accepting 
and paying said bill. ‘The defendant’s counsel requested the 
court to charge the jury, that the custom proved to exist among 
commission merchants in, Mobile of charging five per cent., in 
addition to legal interest, for accepting and advancing, was a 
custom against law, which charge the court refused to give, but 
instructed the jury that the plaintiffs were entitled to a reason- 
able compensation for accepting and advancing, and if the jury 
believed five per cent. to be reasonable, they should allow it. 
The defendants excepted to the charge given, and also to the 
refusal to charge as requested. 

1. The ruling of the court in refusing to give the charge 
requested, as well as in the charge given, is fully vindicated by 
the decision of this court in the case of Brown v. Harrison & 
Robinson, 17 Ala.'774. We there held that a charge by a 
commission merchant of five per cent., in addition to legal in- 
terest, for accepting and advancing the money to pay bills drawn 
on him by his customers, if intended as a fair compensation for 
the risk, trouble, and expense incurred, is not usurious. We 
are fully satisfied that this opinion is in consonance with the 
well settled principles of commercial law. It is true, that if 
the transaction was a device to evade the statute against usury, 
then the mere form of the contract could not relieve the party 
seeking to enforce it from the consequences of usury; for mere 
device or shift cannot purge the contract, if it be tainted with 
the intent to take more than lawful interest by way of loan. But 
if there is no loan of money by the party claiming such com- 
missions, and they are charged for risk and trouble incurred at 
the request of the drawer, neither the statute, nor morality, for- 
bids reasonable compensation for such risk and trouble.—F loyer 
v. Edwards, Cowper, 112; Ketchum v. Barker, 4 Hill, 224; 
Barnes v. Fry, 15 Ves. 120; Brown v. Harrison & Robinson, sup. 

2. The defendant also requested the court to charge the jury, 
that if they believed from the evidence that Swilley & Riley 
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were the securities of Grant, and this known to the plaintiffs; 
then the charge of five per cent. for accepting and advancing 
was one personal to Grant, and for which his sureties (the de- 
fendants) were not liable, which charge the court refused. We 
propose to examine, whether the defendants are liable for any 
part of the amount, and if so, whether for the usual commis- 
sions incident to accepting and paying a bill for the accommo- 
dation of the drawer. There are two cases decided by the 
Supreme Court of New York, which would discharge the de- 
fendants from all liability—See Griffiths v. Reed, 21 Wend. 
502, and Wing v. Terry, 5 Hill, 160. These cases go upon 
the grounds that the liability of a joint drawer, who is a mere 
security, extends to the payee or other holder of the bill alone, 
and even if he drew the bill, with the understanding that he 
should be liable to the acceptor, still such a contract must be 
considered as a parol promise to pay the debt of another, and 
consequently within the statute of frauds. In my opinion, these 
decisions are incorrect. It is true, that the liability of such a 
drawer may be limited to the payee or other holder only, if 
such were the terms of his contract, but if he intended by draw- 
ing the bill to become liable, not only to the holder, but also to 
the accommodation acceptor, I can see no reason why he should 
not be so held. I think the principle is well settled, that an 
accommodation acceptor is to be treated as the principal debtor 
by the holder of the bill, but in respect to the drawer, that is, as 
between themselves, drawer and acceptor, such an acceptor is 
to be treated to all intents and purposes as a mere security.—In 
re Babcock, 3 Story, 393, and the cases there cited. As such 
an acceptor is to be considered a security for the drawer, it fol- 
lows that he is entitled to be indemnified, for the principal is 
bound to indemnify his security. Nor is this liability of the 
principal necessarily dependent on any parol promise, indepen- 
dent of the obligation that results from his written contract, but 
it grows out of, and is part of the contract itself, and he who 
joins the principal in such a contract, with the intent to become 
his security, is as completely bound by a written contract as is 
the principal himself. The correct rule, in my judgment, is 
this ; every one who draws a bill, whether alone or jointly with 
another, is to be considered as assuming all the liabilities grow- 
ing out of his character as drawer, ualess, indeed, he be a mere 
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security for his co-drawer, and the evidence shows that it was 
the intention of the parties that he should be bound to the payee 
or holder alone, and not tothe acceptor. But in the absence of 
proof thus limiting his liability, he must be considered as as- 
suming all the duties and liabilities of a drawer to all who are 
parties to the bill, and if the drawee be a mere accommodation 
acceptor, each and every drawer is bound to indemnify him. 
Having attained the conclusion that the defendants are bound 
as drawers to indemnify the plaintiffs as accommodation accep- 
tors, I think it follows that they are bound for the usual com- 
missions incident to accepting and’ paying such a bill. It does 
not appear that the blank was filled up in the form of a bill, con- 
trary to the intention of all the parties. We should, therefore, 
infer that it was done as they intended, and that they further in- 
tended to assume all the liabilities that usually followed the 
drawing of bills without funds in the hands of the drawee. It 
is certainly true that a security is only bound to the extent of 
his contract, but the extent of the contract of these defendants, 
in my judgment, is, to indemnify the plaintiffs, and to pay them 
the usual commission for accepting and paying, without having 
funds of the drawers in their hands. This being the extent of 
the liability intended to be assumed by the defendants, there 
can be no legal objection to holding them bound to this extent. 
They are drawers of a bill, without having funds in the hands of 
the drawees; they, therefore, are bound as such to pay, not 
ouly the amount of the bill itself, but the usual commissions for 
accepting and paying. I am sustained in the view I have here 
taken, by Judge Story, who disapproves of the case of Griffiths 
v. Read, 21 Wend., and says that if A. and B. draw a bill, with- 
out having funds in the hands of the acceptor, and B. is the 
security of A., both must be considered as drawers, to all the 
parties to the bill, as well to the acceptor as the payee, for the 
acceptor may have been induced to accept the bill, quite as 
much as the payee or other bolder to take it, because B. as 
surety of A. was liable to him for payment in the character of 
joint drawers.—Story on Bills, § 420. 

3. The court was further requested to charge the jury, that if 
they believed the defendants were the securities of Grant, they 
were discharged by the failure of the plaintiffs to appropriate the 
proceeds of the cotton received from Grant’s administrator to 
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the payment of the bill. If the plaintiffs had a lien on the cot- 
ton received from Grant’s administrator to secure the payment 
of the bill, I should hold that their failure so to appropriate the 
cotton would discharge the defendants. But they had no lien 
on the cotton to pay this debt. The lien of a factor consists in 
the right to retain the goods of his principal, or the proceeds 
thereof, until some charges incident thereto, or advances made 
by him to tke principal, be paid. This right of retainer pre- 
supposes, however, possession in the factor, without which it 
cannot exist. Judge Story says, that.the general lien of a fac- 
tor wil! attach, not only to goods which have actually come into 
his possession in the life-time of the principal, but also to goods 
which are in ¢ransitu to the factor at the time of the principal’s 
death, and which afterwards came to his possession.—Story on 
Agency, § 377. But this is certainly the farthest extent that 
the lien of a factor can be carried. It can never be allowed to 
attach on the goods of the principal before he parts with the 
possession ; and if the principal die in possession of the goods, 
and they afterwards come to the possession of his administrator, 
the title is changed, and a factor, who may receive them from 
the administrator, cannot be permitted to hold them for advan- 
ces made to the deceased in his life-time, without the assent of 
the administrator. ‘To allow this might often lead to an entire 
change of the order of the payment of the debts. Thus, it is 
the duty of an administrator in this State to pay the debts pro 
rata, if the assets be insufficient. to pay all, and in England 
it is his duty to pay them in a certain prescribed order; but if 
we were to allow a factor a lien for advances made the deceased 
in his life-time, when he received the goods from the adminis- 
trator, we might permit him to receive the entire amount of his 
debt, to the exclusion of all other creditors. Indeed, the lien 
of a factor extends only to the goods of the principal in his pos- 
session, actual or constructive. If the principal part with his 
title before the factor obtains possession, he cannot charge the 
goods with the advances made the principal, without the con- 
sent of him, who is the owner of the goods. It is manifest that 
the plaintiffs had no lien on the cotton, for it was not even 
gathered from the field at the time of Grant’s death. It was 
gathered by the administrator, and by him and as his shipped to 
the plaintiffs, and he gave them no authority to retain the pro- 
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ceeds in satisfaction of the debt due to them from the estate of 
Grant. These instructions, therefore, were properly refused. 

After the most deliberate consideration of this case, I am sat- 
isfied that there is no error in the record, and the judgment is 
affirmed. 


CHILTON, J., dissenting, said he thought it exceedingly 
clear that the opinion of the majority of the court mistook the 
the law, as to the right of the plaintiffs in this case to recover 
the commissions against Swilley & Riley, who made no promise 
aad assumed no liability, other than by merely putting their 
names upon the bill as securities for the other drawer—the fact 
of their being but securities having been known to the plaintiffs 
at the time they accepted and paid the bill. Conceding the 
bill, afier its payment, was evidence of a written contract, upon 
which, connected with proof of its payment by the plaintiffs, as 
accommodation acceptors, the law raises an implied promise to 
pay, upon which an action would lie as against Swilley & Riley, 
the securities, (a proposition difficult to maintain upon principle 
and legal analogy,) yet they cannot be held bound beyond the 
liability as ascertained by their written contract. The security 
has the right to repose upon the terms of his contract. S. & R. 
made no contract to be responsible to the plaintiffs for commis- 
sions for accepting and paying the bill, nor is it shown that they 
even knew that the blank was to be filled up so as to make them 
the drawers of a bill. Ifthen they can be made liable for such 
commissions, they are charged beyond their contract,—upon 
some other contract or liability. ‘To explain more fully, sup- 
pose the acceptors had not paid the bill, but S. & R. had paid 
it, they would then have satisfied their undertaking. Now could 
tlie acceptors in that case have sued them for the commissions 
for accepting? There is no principle of law which would jus- 
tify such an action. To hold that the law in such cases 
would imply a promise to pay on the part of the surety, would 
be to charge the sureties beyond and outside the contract. It 
would, furthermore, enable the plaintiffs to recover upon an im- 
plied contract, which if it had been express, but verbal, would 
have been directly obnoxious to the statute of frauds, as an 
agreement to answer, on the part of 8. & R., for the default of 
Grant in failing to pay these commissions to the plaintiffs. 
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WADDELL rs. GLASSELL. 


1. Asa general rule, parol evidence is not admissible to add to, vary or explain 
a written instrument, but if a material part has been inserted by the fraud 
of one of the parties, this furnishes an exception to the rule, and yas proof 
is admissible at law to establish the fact. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. Preston G. Nash. 


Tue plaintiff sued the defendant in error on a bond, for not 
delivering at Moscow forty bales of ‘good fair” cotton, which 
he had undertaken to deliver. in consideration of the rent of the 
plaintiff’s plantation and hire of his negroes for the year 1841. 
The bond was executed on the 30th April 1841, and the de- 
fence relied on was that, by the contract of the parties, the de- 
fendant was to deliver forty bales of average cotton, and that 
the words good fair had been fraudulently inserted in the bond 
by the plaintiff. ‘To make good his defence, the defendant of- 
fered in evidence a letter addressed to him by the plaintiff, da- 
ted the 23d March 1841, which proposed the terms of the con- 
tract, and described the cotton as average cottou, and in which 
he authorised the defendant, if he was satisfied with the terms, to 
show the letter to one Brown, the then overseer, and assume con- 
trol of the premises. ‘To this evidence the plaintiff objected, 
but his objection was overruled, and the letter was read to the 
jury. The defendant proved by said Brown that the defendant 
read the letter to him about the time of its date and took charge 
of the plantation. The defendant then offered in evidence the 
deposition of one Desha, which was objected to by the plaintiff, 
but his objection was overruled and the deposition allowed to be 
read. This witness stated, ‘*I remember distinctly the quality 
of cotton that Glassell was to pay Waddell. The quality, de- 
scribed in the instrument as good fuir, was certainly intended 
by Waddell as meaning an average quality of cotton usually 
produced on plantations. The reason that my recollection is so 
distinct in reference to the particular kind of cotton, is this—- 
Waddell informed me that he had made a contract with Glassell, 
and showed me the form of an instrament which he had pre- 
pared and had designed for himself and Glassell to sign, and in 
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which the term merchantable was used to designate the quality 
of the cotton, &c.; [ saw no objection to it except in the use 
of the word merchantable, and stated to him that, according to 
the classification of cotton in Mobile, any kind of cotton was 
considered merchantable that would sell, and advised him to 
substitute the words good fair, adding that good fair would be 
a better quality of cotton, according to the Mobile classification, 
than an average crop, but that he would be safe from any at- 
tempt at imposition on the part of Glassell—which advice he 
took, saying that he only desired an average quality, and that if 
Glassell would deliver him that quality of cotton, there would 
be no difficulty between them.” 

To the rulings of the court the plaintiff excepted and now 
assigns them as error. 


Harr, for the plaintiff: 

The contract is for good fair cotton, a mercantile term well 
known and understood in the State of Alabama. 

The legal questions in this case are all raised in the bill of 
exceptions. The contract between Waddelland Glassell, which 
is the foundation of this suit, was entered into on the 30th day 
of April 1841. The letter of Waddell which was written to 
Glassell, and bears date the 23d day of March 1841, was per- 
mitted by the court to be read to the jury, to vary or contradict 
their written contract which was made more than a month alter- 
wards. 

The evidence of Robert Desha, jr., is in reference to a con- 
versation had between him and Waddell previous to the time 
the contract was made between Waddell and Glassell, and goes 
on positively to contradict the written contract. He states in 
his deposition “that the quality of cotton, described in the in- 
strument as good fair, was certainly intended by Waddell as 
meaning an average quality of cotton commonly produced on 
plantations,” although he was not present at the making of the 
contract, neither did he ever hear the parties conversing upon 
the subject; yet the evidence of Desha, Brown, and the letters 
of Waddell, were all permitted by the court to go to the jury for 
the purpose of contradicting and varying the written contract. 

‘‘ When a contract is reduced to writing that alone must be the 
evidence of its terms.””-——Wason v. Roe, 16 Verm. 525; 1 Har- 
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rington Ch. Rep. 427 ; 5 Ark. 65; Hair v. Labrouse, 10 Ala. 
548; Peyton v. Ware & Barringer et al., 1 ib. 160. 

In an action on a written agreement, evidence of declaration 
made by party at the time of executing it is not admissible.— 
Wesson v. Carrol, Minor’s Ala. 251. 

In a question of doubt the contract is to be most strongly 
construed against the party stipulating to pay a debt or perform 
a duty.—Evans v. Saunders, 8 Port. 497; Greenl. Ev. $§ 275-7; 
3 Phil. Ev. 1395; 5 Port, 498; 12 Ala. 678; Litchfield v. 
Faulkner, 2 Ala. 250 

‘* Where a contract has a definite meaning, it cannot be alter- 
ed by parol.”—3 Stew. 140; Phillips v. Longstrech, 14 Ala. 
337. 








R. H. Sirs, for the defendant: 

The words “ good fair,” if taken in their ordinary sense, sig- 
nify a medium or average quality. It may have a different sig- 
nification attached to it by usage at different places. It may and 
does in mercantile language, mean different things in Liverpool, 
Mobile and New Orleans. 1n Sumter, where this contract was 
to be executed, it must be supposed to have a still different one 
—the common meaning. If so, the testimony merely gave 
effect to this. But if a term be vague or general, or have sev- 
eral meanings, parol evidence may be given to show what the 
parties intended.—1 Greenl. Ev. §§ 286-8-92. 

To get at the meaning of ‘good fair,” it was necessary for 
the plaintiff to prove its mercantile signification, and it was proper 
to do so.—1 Greenl. Ev. 292. It was then certainly compe- 
tent for defendaut to prove that the words were not employed in 
that sense. 

The case of Taylor v. Briggs et al., 2 Car. & Payne, 525, 
is to the point that the contract must be determined by the mean- 
ing of the expression in Sumter county, and that parol evidence 
of “the intention of the parties could be given. 

But the evidence went to show a fraud by Waddell in having 
the expression inserted, and there is no doubt, but if so, the evi- 

‘dence was proper.—Paysant v. Ware & Barringer, 1 Ala. 160. 


PARSONS, J.—The contract on which this suit was brought 


was between a lessor and his lessee. ‘The premises leased were 
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ia Sumter county, and the contract was made and to be per- 
formed in the county, without reference to any mercantile or 
other usage or custom, except as stated hereafter. ‘The only, 
part of the contract which is material to be noticed, is the stipu- 
lation of the defendant, who was the lessee, to deliver to the 
plaintiff, who was the lessor, forty bales of cotton. The con- 
tract was made in March 1841, and the defendant at that time 
took possession under it. By the contract that was actually 
made, the defendant was to deliver to the plaintiff forty bales of 
cotton of un average quality. The plaintiff’s letter and the evi- 
dence of Brown prove that this was their contract. ‘The con- 
tract was not attempted to be reduced to writing, and signed by 
the parties, until the 30th day of April 1841. As written, it was 
for forty bales of good fuir cotton. In the court below the de- 
fence was that the words good fair cotton, instead of couton of 
the average quality, were inserted in the contract as written, by 
fraud on the part of the plaintiff. 

The general rule is that parol evidence is not admissible to 
add to, vary or explain a written instrument, but if a material 
part has been inserted by the fraud of one of the parties, this may 
be proved at law by parol evidence.—Paysant v. Ware & Bar- 
ringer et al., 1 Ala. 160. It is also clear that written evidence, 
such as the plaintiff’s letter tending to prove the fraud, is ad- 
missible. As the letter showed what the contract was, and as 
the contract as written varied from it, the letter was evidence 
upon the question of fraud, though not conclusive, nor of itself 
sufficient. The plaintiff also objected to the evidence of Mr. 
Desha, but it was admitted. He proved that the plaintiff, after 
the contract was made, but before it was reduced to writing, 
learned from him, the witness, that good fair cotion, according 
to the Mobile classification, was superior to the average quality, 
and the plain inference from what the plaintiff said at that time 
is, that he then determined to prepare the written contract for 
the delivery of good fair cotton, and a part of what he said would 
authorise the inference that he did not intend to inform the de- 
fendant of the efféct of the words good fair, and that he supposed 
him to be ignorant of it. The contract, as written, was for the 
delivery of good fair cotton, but there was no other evidence 
that the defendant did not consent to modify his contract, so as 
to agree with what was written and signed. If it be conceded, 
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therefore, that the contract, as written, could not be aided by pa- 
rol evidence of the Mobile classification, so as to make it a con- 
tract having the effect which the plaintiff intended, still the evi- 
dence was admissible, because it proved the plantiff’s motives 
and intention, and they were evidence tending to prove, what was 
material, that the defendant did not intend to change or modify 
his contract, but that, on the contrary, he was led into the exe- 
cution of the contract, as written, by fraud on the part of the 
plaintiff. For I think the effect of the words good fair was 
materially different from the word average in this contract, 
whether the Mubile classification could be proved in aid of the 
contract as written and for the purpose of giving it effect, or not. 
To my understanding the words “good fair” and average, in 
their primary signification, are not precisely the same, but that 
the quality indicated by the former is a shade above what the 
latter describes. The plaintiff, therefore, accomplished some- 
thing that was material, with regard to the effect of the contract 
as written, and as the evidence tended to prove that this was 
done fraudulently, it was admissible. 

Whether parol evidence of the Mobile classification is admis- 
sible in the case of a written contract for the payment or delive- 
ry of cotton, made and to be performed in the county, and hav- 
ing on its face-no reference to that classification, or no other ref- 
erence than the words “good fair,” is a very important question, 
but it is not necessary now to decide it. 

The judgment is affirmed. 


ETHERIDGE vs. Doz ex pem. MALEMPRE. 


1. Where, in a common law suit, the julge, by consent of parties, is subs‘itu- 
ted for the jury, and the evidence is conflicting and contradictory, this court 
will not revise the action of the primary court, as to its conclusion upon the 
facts. 

2. Although, since Congress has exercised the power confered by the Federal 
Constitution of establishing a uniform rule of naturalization, no State can 

pass an*act by which aliers may be neturaliced, yet each State has the gn- 
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doubted right to enact laws regulating the descent of and succession to pro- 
perty within its limits, and consequently to permit an alien to inherit it. 

8. As the law governing the succession to property emanates from the State, 
and the State has the power, when there are no heirs, to determine who 
shall take, it follows, that lands, which have been patented by the United 
States to an alien, will, on his death without leaving inheritable blood, 
escheat to the State, and not revert to the General Government. 

4. The Act of the 16th January 1844, for tho relief of Francis de Malempre, 
(Pamphlet Acts of 1848-4, p. 56,) does not simply remove the disability of 
alienage, under which he and those through whom he claimed labored, 
leaving him to prove that he is the rightful heir of Christopher Vanner, but 
is an unconditional legislative grant to him of all the lands, of which the 
the said Christopher died seized and possessed. 

5. But Christopber Vanner being incapable, at the time of the death of his 
brother John Vanner, by reason of alienage, of inheriting the lands of the 
latter, and consequently having never acquired the legal seizen thereof, 
such lands did not pass by the said act. 

6. However true the doctrine, that a grant of land by the Government to an 
alien and his heirs necessarily confers the power to enjoy and transmit it, 
when applied to legislative grants, it does not hold good as to patents, issued 
by the ministerial officers of the Government upon inary purchases by an 
alien of the public domain. 


Error to the County Court of Tuskaloosa. Tried before 
the Hon. George D. Shortridge. 


Peck, for the plaintiff in error: 

1. The act of the Legislature is a concession that the 
defendant could not inherit the estate, because he was an 
alien, and nota citizen. If so, then the Legislature could not 
grant him the privileges of citizenship for that purpose ; Congress 
alone could do this. ‘If the Legislature cannot confer the privi- 
leges of citizenship for every purpose, they cannot for any.—4th 
paragraph, Sth section, 1st Article of the Constitution of the U. 
States; Article 4, § 2. 

2. The act is inoperative as to the premises in question, be- 
cause if they escheated on the death of Christopher Vanner, 
they reverted to the United States, and not to the State of Ala- 
bama. The State of Alabama never had any title to the premi- 
ses, they form a part of the territory that belonged to the State 
of Georgia, that was ceded to the United States by the articles 
of agreement bteween the United States and’ Georgia, of the 
24th April 1802. By the ordinance adopted by the conven- 
tion that framed the Constitution of Alabama, the State forever 
disclaimed all right and title to the waste and unpopulated lauds 
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lying within the same; therefore, if Christopher Vanner died 
without heirs capable of inheriting the premises, they reverted 
to the United States, by whom they were granted to himt—2 
Thomas’ Coke, 188, and note 6, 189, and notes c and d ; 2 Wen- 
dell’s Blackstone, 73, 89, 244, and note 7; 4 Kent’s Comm. 
423-4, and note c; Chitty’s Blackstone, book 2, top p. 196, 
marg. 245. 

3. Ifthe act can operate for the benefit of the defendant, he can 
only recover the estate whereof Christopher Vanner died seized 
and possessed. Now, although he died in the possession of the 
entire premises, he was seized of one half only; the other half 
was granted by the United States to John Vanner, who died an 
alien, and consequently, there was no descent from him to Chris- 
topher, and, therefore, in any event, judgment should have been 
rendered for the defendant for half of the premises only. 

4. To enable the defendant to recover the estate of Christo- 
pher Vanner under the act, he must show that if the disability 
of alienage had not intervened, he could have taken it by de- 
scent, as heir at law. The very language of the act is, that he 
“ig declared and made capable of inheriting the real estate 
whereof Christopher Vanner, deceased, died seized and possess- 
ed, in the same manner as if the said deceased, the said Malem- 
pre, and all persons threugh whom he may claim the same, were 
natural born citizens of the United States.” The object of the 
second section was merely to release to him as the next of kin 
of the deceased, any right that the State might have, if any, in 
the same, by escheat. ‘The question arises, does the evidence 
in the record prove that the deféndant is what he claims to be, the 
nephew of the said Christopher Vanner? I maintain that it does 
not. The copies of the alleged registers of marriages and births, 
as presented, are inadmissible and incompetent to prove any 
thing. ‘There was no competent evidence that by the laws of 
Germany, such registers are required to be made, or that the 
persons by whom they purport to have been certified were au- 
thorised to certify copies as evidence, even in the courts of Ger- 
many. The evidence of what the witness Keertz swore on the 
trial of Smith v. Zauer, read from the report of that case, in 4th 
Ala. 99, was wholly inadmissible to prove the laws of Germany, 
or any other fact; but if it were shown that such registers certi- 
fied by the persons having the custody of them, would be receiv- 














568 ALABAMA. 





Etheridge v. Doe ex dem. Malempre. 





ed a3 evidence in the courts of that country, that would not 
make them evidence in our courts—examined or sworn copies 
would be required here.—1 Greenl. Ev., §§ 483-4-5, and 493, 
and the cases there cited; Jackson ex dem. Bogert v. King, 5 
Cow. 237-8; Lewis et al. v. Marshali et al., 5 Pet. 470-2; Doe 
ex dem. Warren v. Aaron Bray, 8 B. & Cress, 813, reported 
in 15 Eng. Com. Law Rep. 339; 3 vol. Phillips Ev., C. & Hill’s 
notes, note 786, p. 1149; 2 vol. same work, p. 616, note 464. 
But, all these objections out of the way, these registers do not 
show any relationship between the persons therein named, and 
the said Christopher Vanner. Furthermore, there is no proof 
that identifies the defendant as the person mentioned in these 
alleged registers. These registers, if properly admitted, are no 
proof of identity ; this fact must be established by other evidence. 
—1 Greenl. Ev., § 493, and note 1; Beib v. Barlow, 1 Doug. 
170; Bain v. Mason, 1 C. & P. 202, and note; Wedwood’s 
case, 8 Greenl. 75. 

5. The evidence establishes that Christopher Vanner was a 
naturalised citizen, and, therefore, whether the defendant be the 
nephew of said Vanner or not, he cannot recover in this case, be- 
cause, on Vanner’s death, the estate vested immediately in the 
plaintiff as heir et law, and the act of the Legislature cannot de- 
prive her of it. She is a citizen, and, at Vanner’s death, was 
his next of kin, not an alien, capable of taking the inheritance, 
and it makes no difference whether the common ancestor of the 
said Vanner and the plaintiff, or those through whom the rela- 
tionship is derived, be aliens or citizens, because, she takes, not 
by the common law, but by virtue of our statute of descents, by 
which, all the common Jaw canons of descents are abolished. 
The plaintiff is not required to prove the citizenship of Christo- 
pher Vanner by the record of his naturalization ; as to her, pre- 
sumptive evidence is sufficient.—Nolly v. Feniveck, 4 Rand. 
§S2; Blyther, Lessee, v. Rochester, 7 Wheat. 545-6. 

6. At the time the act of the 1€uh January 1844 was passed, 
the State had no such title in the premises, as, upon which, sbe 
could have sustained an action against the plaintiff in error to re- 

cover the same, and, if so, then the act would give no such title 
to the defendant in error. No legal operative title could, in any 
event, vest in the State until office found, (Clay’s Dig. 189, § 
4-5,) and consequently none vested in the defendant in error by 
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virtue of the act alone.—Jackson v. Adams, 7 Wend. 367. 
The evidence shows that Christopher Vanner was a citizen; he 
had therefore an estate of inheritance in the premises, which he 
was capable of transmitting to his heirs. It did not vest (as in 
case of an alien,) upon his death, by force and operation of law, 
in the State, (it it be held that she can take in this case by 
escheat) but it descended to his heirs, if he had any, and, there- 
fore, the State had no right to enter upon and dispose of the 
premises until after office found, and any grant made of such 
lands, whether by patent or otherwise, conveys no title. 


Ormonp & Nicuotson, for the defendant: 

1. The case shows that Vanner, the person last seized of the 
land in controversy, was an alien, and died in possession with- 
out having sold or transferred it, and as at common law, the land 
escheated to the king in such a case without office found, in this 
country it vests in the people by operation of law as the sove- 
reign.—Co. Litt. 2 6; Fairfax v. Hunter, 7 Cranch, 603; 4 
Kent’s Com. 424. This is the recognised principle of American 
law in all the States of the Union.—See the note to the last edi- 
tion of Kent’s Com. 424. The argument on the other side, 
that the lands of aliens escheat to the United States, is wholly 
without foundation. Escheat was a consequence of the feudal 
tenure by which all lands were held of some superior, but these 
lands were never held under the U. States Government; nor can 
the U. S. Government hold lands, even as a proprietor, within 
the limits of a State, without the consent of its Legislature.— 
Const. U. States, 8th section, 16th clause. This is certainly 
true of the old States, and the new Siates, after a sale of its lands by 
the Government, are placed in all respects on the same footing. 

2. The estate of alien being thus vested by operation of lar, 
in the State, it might dispose of it to whom it pleased.—Fair- 
fax v. Hunter, 7 Cranch, 603; Hubbard v. Goodwin, 3 Leigh 
492; Bartlett & Waring v. Morris, 9 Port. 266 ; Cong. Church 
v. Morris, § Ala. 182. 

3. The estate of the alien, upon his death, being vested in the 
State of Alabama, by operation of law, what is the effect of the 
act of the Legislature of 16th January 1844? (Pamphlet Acts, 
56.) The first section of the act makes the defendant in error 
capable of inheriting the real estate of C. Vanner in the same 
38 
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manner as if the deceased, and all persons through whom the 
defendant in error claims title, were native born citizens. The 
defendant in error claims title as the nephew of C. Vanner. 
This is established by the deposition of Malempre, which estab- 
lishes the fact that the mother of defendant in error was the sister 
of Vanner—Doe ex dem. Northey v. Harvey, R. & Moody, 
297; (21 Eng. Com.Law;) Doe ex dem. Fuller v. Randall, 2 
M. & Payne, 20; (17 Eng. Com. Law ;) Vowler v. Young, 13 
Ves. 147; Jackson v. Cooley, 8 Johns. 128; Jackson vy. 
Browner, 18 ib. 37; Greenl. Ev., 103-4-5-6-7. 

4. But the second section of the act refered to is a complete 
grant from the State to Malempre, and renders any proof of his 
being the nephew of Vanner wholly unnecessary. 

5. The circumstances relied on to prove that Vanner was a 
citizen are wholly insufficient for that purpose. No fact is proved 
authorising such a presumption, of which, if the fact exists, there 
must exist record evidence. The case of Nolle v. Fenwick, 4 
Rand. 585, shows what kind of circumstances will authorise 
such a presumption. 

6. But if it were established that Vanner died a Citizen, his 
real estate, nevertheless, escheated to the State, unless he left 
‘lawful heirs.” The defendant claims to be the cousin of Van- 
ner, but to make out this relationship, she must claim by right of 
representation through the common ancestor of herself and Van- 
ner, their grandfather, and as it is admitted that the family were 
all Germans, and as title cannot be deduced through an alien 
ancestor, she is not a lawful heir of Vanner.—Levy v. McCar- 
ter, 6 Pet. 102; Jackson v. Green, 7 Wend. 333; Smith vy. 
Zaner, 4 Ala. 99; Orr v. Haggood, 4 Wheat. 461. 

7. As to the land which was patented to John Vanner, the 
brother of C. Vanner, it is sufficient to say that C. Vanner had 
been in possession of it sixteen years, and died in possession, 
and must, therefore, be considered the owner, at least, against 
one who deduces no title from John Vanner. 


CHILTON, J.—This was an action of ejectment, brought 
by the defendant against the plaintiff in error, to recover a half 
section of land, composed of four eighty acre tracts adjoiniug 
each other in the corners of sections 27, 28, 33 and 34, in 
township 20, range 11, west, &c., in Tuskaloosa county. 
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It was agreed in writing between the attornies, in the court 
below, to dispense with a jury, and thatthe circuit judge should 
determine upon the facts, as well as the law of the case, saving 
to each party the right to except to the admission or rejection of 
testimony, and to the judgment of the court. ‘The court ren- 
dered judgment for the plaintiff below, upon the verdict which 
the presiding judge found in his favor. 

1. We would remark, before proceeding to the consideration 
of the legal questions involved in the record, that/as the attor- 
nies in the court below, by their agreement, dispensed with a 
jury and substituted the judge in their stead, the verdict which 
he has ‘pronounced upon the facts is not any more the subject 
for our revision, than if it had been pronounced by the jury. 
In chancery causes, where the record must affirmatively show 
all the evidence necessary to sustain the decree, when the 
ground of objection to the decree is the want of such evidence, 
this court is required to scan it narrowly and determine whether 
the facts proved warrant the conclusion arrived at by the chan- 
cellor ;. but‘we know of no rule of law which requires of this 
court to revise the verdicts of the common law courts, and to set 
them aside, as not warranted by the testimony. | The duty of 
determining the legal effect of granted facts is frequently de- 
volved upon this court in common law proceedings, as on a 
demurrer to evidence, a special verdict, an agreed state of facts, 
or upon a charge predicated upon the whole testimony, when 
there is no conflicting proof that one or the other of the parties 
is entitled to recover.—7 Port. 258; 9 ib. 39; 6 Ala. 753; 13 
ib. 713; 15 ib. 276. In all these cases, however, the court 
does nothing more than to apply what it conceives to be the 
law to the facts as conceded, and is not bound to educe from the 
conflicting or contradictory evidence a conclusion as to its pre- 
ponderance on the one side or the other. There is another 
class of cases where the court may be required to pass upon 
the evidence, not as establishing a fact, but merely as conducing 
to prove an hypothesis upon which a charge is predicated. 
Such cases occur when all the proof is disclosed by the record, 
and a charge predicated upon it is refused as abstract, or where 
a charge, which was given erroneously, is attempted to be ren- 
dered harmless upon the same ground, as in Hughes v. Parker, 
1 Port. 139—see Bradford v. Maberry, 12 Ala. 520; Clealand 
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v. Walker, Jt ib. 1058. No other case occurs to us at present 
where it is made the duty of the court to pronounce upon the 
facts, and(we are of opinion that although the consent of the 
parties cures the error of tle judge being substituted for the 
jury, yet such consent cannot place this court in the same cate- 
gory, and require that we should weigh the testimony and de- 
termine whether the facts have been correctly found.) So far 
then as it respects the conclusions of fact, we do not esteem it 
our duty to revise the action of the primary court, but will 
confine ourselves to the propositions of law asserted by the 
court, as we think it bat 2 fair construction of the agreement 
that the opinions of the judge below on the law, when applied 
to the facts as found by him, should be the-subject of revision, 
in so far as such opinions may be the foundation of the judg- 
ment which he rendered. 

2. Both the plaintiff and defendant claim under Christopher 
Vanner, deceased, who, as ascertainei] by the judge im his ver- 
dict, was an alien at the time of his death. It appears that one 
half of the land in controversy was grauted by the United States 
to Christopher Vanner, and the other half to John Vanner, 
brother to Christopher, and who was also an alien; and that 
Christopher Vanner, after the death of John, which happened 
in 1821, occupied the whole of the premises down to the: period 
of his death, having retained such possession for some fifteen 
years. On the 16th day of January 1844, the Legislature of 
Alabama passed an. act, by the first section of which it is pro- 
vided, ** That Francis G. de Malempre, of the city of ‘Puska- 
loosa, is declared and made capable of inheriting the real estate, 
whereof Christopher Wanner, deceased, died seized and pos- 
sessed, in the same manner as if said deceased, the said Ma- 
lempre and all persons, through whom he may claim the same, 
were natural born citizens of the United States. Sec. 2. And 
be it further enacted, that all title, claim, interest and demand 
which this State might have in the lands, whereof the said de- 
ceased died seized and possessed, are hereby vested in the said 
Malempre.”—Pamphlet Acts of 1843-4, p..56. It is con- 
tended, on the part of the plaintiff in error, that this act of the 
Legislature is opposed to the 4th clause of the 8th section and 
1st art. of the Constitution of the United States, which declares 
that the Congress of the United States shall have power to es- 
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tablish a uniform rule of naturalization, &c. It is very clear, 
that Congress having exercised the power confered by this 
clause in the constitution, a» alien can become a citizen except 
in the mode pointed out by the act, and that the States respec- 
tively cannot naturalize aliens, or entitle them to all the privi- 
leges of citizens, since by the second section of the fourth arti- 
cle of the Constitution, if made citizens in one State, they would 
be entitled to all the privileges and immunities of citizens of the 
several States, and thus each State would in effect legislate up- 
on this subject for all the other States, which would be absurd. 
But although a State has no power under the censtitution ta 
make citizeas aliens, yet it has the undoubted right te enact 
laws for the regulation of descents and succession to property 
within its limits. This power has never been questioned, and 
we are of opinion that the Jaw passed in the case before us, en- 
abling Malempre to inherit and hold the property of Vanner, is 
but the establishment of a rule of descent as to the particular 
estate of which Vanner died seized and possessed, and conse- 
quently is aot at all subject tothe constitutional objection urged 
against it—See Montgomery v. Derion, 7 N. Hamp. R. 475, 
and cases cited. | 

3. It is further insisted by the Attorney for the plaintiff in 
error, that conceding John and Christopher Vanner to have been 
aliens at the time of ther death, and that the land in question 
escheated, still the State of Alabama acquired no right to it by 
virtue of the escheat, but that it became re-vested in the U. 8. 
Government, by which it was granted by patents tothem. This 
position is rested upon the agreement and cession between the 
United States and Georgia of 24th April 1802, by which the 
United States acquired this territory, and by the ordinance adopt- 
ed by the framers of the Constitution of this State, on the 2d 
August 1819, by which the State of Alabama disclaims all right 
and title to the waste and unappropriated lands lying within her 
limits, &c.; and the counsel cites us toe authorities to show that 
in Englahd, when the blood of the person last seized became 
extinct and the title of the tenant in fee failed for want of heirs, 
or by other means, the land reverted back to the original grantor, 
from whom it proceeded, or to his successors or descendants. 
Now, whatever may have been the doctrine of England with re- 
gard to escheats, founded as it was upon the feudal tenures, we 
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f€el satisfied that under the peculiar organization of our Federal 
and State Governments, and the relation which they bear to each 
other, this doctrine of reversion to the original grantor or pro- 
prietor does not obtain with us. It may be, that anterior to the 
period when Alabama was admitted as a State, and while the 
U. S. Government exercised jurisdiction over this country as a 
territory, escheated lands would have belonged to the United 
States.—See Williams v. Wilson, M. & Yerg. 248, but it is clear 
that after the admission of Alabama into the Union, such lands 
must necessarily vest in the State, as the sovereign within whose 
jurisdiction they escheat. ‘The law regulating the succession to 
the estate emanates from the State of Alabama, and the State has 
the power to determine, in cases where there are no heirs, who 
by the general laws of descent can take, in whom the title shall 
vest. In the case before us, the State bas declared that all the 
title, which vested in it to the lands of which Christopher Van- 
ner died seized and possessed, shall vest in the defendant in 
error. When the United States sold the land in controversy, 
and issued patents therefor in accordance with law, the title be- 
came vested in John and Christopher Vanner to the parcels re- 
spectively granted to them; for although they were aliens, still 
they could take land by purchase and hold it until office found. 
—Jenkins v. Noel, 3 Stew 60; Smith v. Zaner, 4 Ala. 99; 
Com. Dig. Alien, c 4. An alien can also convey, and may 
bring an action to recover the possession.—lb ; see also, Shep. 
Touchstone, 232; 1 Mass. 256; 7 Cran. 603-20; 6 Johns. Ch. 
366; 12 Mass. 143. In Montgomery v. Dorion, 7 N. Hamp. 
481, it is said, if an alien purchases lands and die, the lands im- 
mediately vest by escheat in the State without any inquest of 
office.—Co. Litt. 2 6; 6 Johns. Ch. 366. Chancellor Kent 
holds the same doctrine. He says, whenever the owner dies 
without leaving any inheritable blood, or if the relations whom 
he leaves are aliens, there is a failure of competent heirs, and 
the lands vest immediately in the State by operation of law, and 
that no inquest of office is requisite in such cases.—Citing 4 
Co. 5S a, and Comyn’s Dig. Tit. Prerog. d 70. True, we 
have a statute as to the manner of taking the inquest and admin- 
istering by escheators upon the estates of persons dying intestate, 
without heirs, (Dig. 189,) but we are of opinion that there is 
nothing in the statute, which prevents the title from vesting in the 
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State ev instanti the party dies, and that it is competent for the 
State, by special enactment, to vest the same in a third party. 
The title cannot be in abeyance. 

4. But a question is raised upon the construction of this act 
of the Legislature, namely, that its effect is merely to remove 
the disability of alienage, under which Malempre, and those un- 
der whom he claimed, labored, thus leaving him to prove that he 
is heir to the decedent. We are strongly urged by the counsel 
for the plaintiff in error to adopt this construction. We think it 
more than probable that the act was passed, under the appre- 
hension on the part of the Legislature that, the disability of alien- 
age out of the way, Malempre would succeed to the estate by 


inheritance as the next of kin to Christopher Vanner. But if 


we place upon the act aconstruction which thus restricts its op- 
eration, how can we give effect to the second section, which de- 
clares that the title and claim of the State are thereby vested in 
said Malempre. This section contains a Legislative grant, and 
as between the State, the owner of the land, and Malempre, to 
whom it is granted, it amounts to an unconditional investiture 
of title in the latter, if the State had the title. The Legislature 
not only say that he may inherit the land, as though he and all 
the parties under whom he may claim were natural born citizens, 
but the act goes further, and actually vests the title which the 
State had in him, not on condition that he should establish his 
heirship, but absolutely. It is not for the court'to say that the 
act was passed under a misconception of the facts; it is sufficient 
that the State has vested the title in him by language so un- 
ambiguous as to leave no room for speculation as to its meaning. 
5. The circuit judge was of opinion that the act in question 
passed a title to Malempre, not only to the lands of which Chris- 
topher Vanner died seized and possessed, but also to the lands 
patented to John Vanner, which Christopher had occupied some 
fifteen years before his death, but of which there was no evi- 
dence of a legal seizin in him. Without stopping to enquire 
- whether any length of possession would have given him a title 
as against the State, it is perfectly clear that possession for fifteen 
years did not. So far then as this record discloses, Christo- 
pher Vanner, although possessed of the land patented to John 
Vanner, had no shadow of title to it, since, as we have seen, both 
of them were aliens, and he could not have taken it by inheri- 
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him escheated to the State, and as the State and not Christopher 
was seized of it in law at the death of Christopher, it is clearly 
not embraced in the grant to Malempre. We think it is clear 
that the court below erred in adjudging it to him. 

6. In answer to the argument that when the Government grants 
land to an alienand his heirs, we mustimply that it confers with the 
grant the power to enjoy and transmit it, we need only say, that 
however true this may be as applicable to Legislative grants and 
donations, it does not hold good as to ordinary purchases of the 
public domain by an alien from the ministerial officers of the 
Government, appointed to sell Jands and issue patents for the 


same. 


For the error above noticed, the judgment is reversed and the 
cause remanded. 


1. The general rule is, that the defect in a bill of the want of proper parties 
defendant should be taken advantage of by plea or demurrer, or be insisted 
upon in the answer, and if the objection be not taken in one of these modes, 
it is considered as waived, and the court, unless the absent defendant be 
an indispensable party, may proceed to a final decree. 

2. But the omission of one, who is an indispensable party to the bill, is a de- 
fect that will reverse the decree on appeal or writ of error, although the 
objection is taken for the first time in this court. 

3. To a bill filed to set aside a will, all the legatees are indispensable parties. 


Error to the Chancery Court of Fayette. Tried before the 
Hon. W. W. Mason. 


J. L. Marti, for the plaintiffs in error. 


Cooper, for the defendant. 


DARGAN, C. J.—This bill was filed by the defendant in 
error against Robert S. McMaken, Maria Hughes, Andrew 
McMaken, Nathaniel L. McMaken, and James Dyson & Wile, 


McMAKEN er ats. vs. MCMAKEN. 




















































JANUARY TERM, 1851. 577 
McMaken et als. v. McMaken. 








for the purpose of setting aside the nuncupative will of Nathan- 
iel McMaken, deceased, which had been admitted to probate in 
the County Court of Franklin. It alleges than Nathaniel Mc- 
Maken died leaving three children, the complainant, Nathaniel 
L. McMaken, and Mary Ann, the wife of James Dyson. The 
bill also sets out the supposed will, from which it appears, that 
the testator bequeathed to his nephew, Robert S. McMaken, 
two thousand dollars; to Maria Hughes, two thousand dollars; 
to Andrew McMaken, two thousand dollars; and to Theophilus 
Skinner, five hundred dollars, but made no provision for his chil- 
dren, who were his distributees and heirs at law. Upon the 
hearing of the cause the chancellor decreed that the will and 
the probate thereof be set aside and annulled. From this de- 
cree, a writ of error is prosecuted to this court, and the first 
objection made to it is, that Skinner should have been made a 
party defendant to the bill. To this, it is answered, that the 
objection was not made either by plea, answer, or demurrer, and 
that it cannot be successfully made for the first time in this court. 

The general rule is, that a defect in a bill for the want of 
proper parties, should be taken advantage of, either by plea or 
demurrer, or be insisted upon in the answer—(Story Eq. Pl., 
§ 541; 1 Daniel’s Ch. Prac. 334;) and if the objection be not ; 
taken in one of these modes, it is considered as waived, and 
the court may proceed to a final decree, if the absent defendant 
be not an indispensable party to the bill. Judge Story says, 
that when the parties, who are omitted, are mere formal parties, 
if the objection has not been taken by plea or demurrer, the 
court will not be disposed to listen to the objection at the hear- 
ing, and if it can properly do so, will dispose of the cause upon 
the merits, without requiring such formal parties to be made.— ' 
Story Eq. Pl., § 542. . H 

But we consider the rule as well settled in this State, that the 1 
omission of one, who is an indispensable party to a bill, is a { 
defect that will reverse the decree on a writ of error, although 
the objection be taken for the first time in this court. In the 
case of Batre v. Auze’s Heirs, 5 Ala. 173, this court held the 
rule to be that the omission of an indispensable party was such 
a defect that the decree would be reversed on a writ of error or 
appeal. In Goodman v. Benham, 16 Ala. 625, it is said that 
it is not indispensable to the action of the court that the want of 
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parties should be presented by a demurrer, but that the court 
may ex mero motu, even at the hearing, take the objection and 
order the cause to stand over, giving leave to amend, or may 
dismiss the bill without prejudice. In the case of Woodward 
v. Wood, decided at the present Term, we held that the omis- 
sion to make one a party, whose interest was liable to be affected 
by the decree, was an error that would reverse the decree, 
although the objection was taken for the first time in this 
court. Judge Story says, that in many cases, and especially 
if the defect is fatal to the character of the bill, or to the re- 
lief sought, the objection may be taken at the hearing, and 
if the court should proceed to a final decree, it may be reversed 
for error on this account. In England a rule has lately been 
adopted on the subject, which provides, that if the defendant 
does not object to this defect, either by plea or demurrer, but 
raises the objection for the first time at the hearing, the court 
may, if it sees fit, proceed to a final decree, saving the rights 
of the absent parties. But even under this rule, (which is not 
in force in this State,) the courts of England will not proceed to 
a final decree in the absence of a party, whose rights may be 
affected theréby.—1 Daniel Ch. Prac. 338-9. ‘The question 
is, therefore, reduced to this, is Skinner a necessary party to 
the bill? Upon this question we can entertain no doubt. It is 
the constant aim of courts of equity to do complete justice by 
one suit, and thus quiet all controversy in reference to the same 
subject; hence the common expression that courts of equity 
delight in doing justice, but not by halves.—Story Eq. PI. 4 72. 
To effect this object, it becomes necessary that all persons who 
are materially interested must be made parties, either as plain- 
tiffs or defendants; otherwise the absent parties may re-litigate 
the same question over, and thus complete justice would not 
be done by the decree, nor future litigation cut off. That Skin- 
ner is interested in the will, sought to be set aside, is manifest, 
for he has a legacy under it; nor could he be bound by the de- 
cree rendered by the chancellor in the court below. The de- 
cree, therefore, does not do complete justice, nor prevent future 
litigation. In the case of Vancleare v. Beam, 2 Dana, 155, a 
bill was filed to set aside a will, on the ground that the testator 
was not of sound mind, but the principal devisee only was 
made a party. ‘The Court of Appeals of Kentucky reversed 
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the decree, because the other devisees were not made parties, 
holding that they were proper and necessary parties, in the ab- 
sence of whom no final decree should be rendered. If we 
were to allow this cause to proceed in the ahsence of Skinner, 
we would sanction a practice that weuld lead to the overthrow 
of one of the fundamental principles of courts of equity, which 
is, that all persons interested in the subject matter should be 
made parties, and by sucha practice multiply litigation, and 
render our decrees an unsafe and uncertain protection to those 
who must perform and abide by them. We, therefore, hold 
that the omission to make Skinner a party is an error, for which 
we must reverse the decree, although the objection is taken for 
the first time in this court. The plaintiffs in error must also 
recover costs in this court, for the error results from the complain- 
ant’s omission to make the necessary parties to the bill. The 
cause, however, will be remanded, that the proper parties may 
be made in the court below. 


PHILLIPS vs. POINDEXTER. 


1. The acceptor of a bill of'exchange may appoint an agent to pay it, or to 
refuse payment, and a presentment of the bill to such agent is a sufficient 
presentment to charge the drawer and endorsers. 

. The protest of a foreign bill, being by the universal custom of merchants 
prima facie evidence of its dishonor, is also evidence, when the demand is 
made of an agent, to prove the fact of an agency. 

. The books of a notary public, in which he keeps the minntes of his official 
proceedings, are regarded as public records, and the protest registered therein 
being the true and only original protest, a certified copy from it is admissi- 
ble in evidence. 

4. The holder of a bill may constitute an agent for its collection, either by the 
endorsement of it himself, or through the blank endorsement of a prior 
holder, and when such bill is restored to him, he may sue on it as though it 
had never been made payable to the agent. The subsequent possession of 
the bill, in such case, is prima facie evidence that it has been so restored, 
and that the legal title is in him. 
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Error to the Circuit Court of Tallapoosa. Tried before 
the Hon. John J. Woodward. 
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Rice & Morean, for the plaintiff in error: 

1. To charge an endorser ona foreign bill of exchange, a 
presentment to and demand of payment must be made of the 
acceptor personally, at his place of business, or his dwelling. 
There are sound reasons for this rule-—Mason v. Lake, 4 
How. (U. S.) Rep. 274. 

2. A presentment for payment, to an agent or attorney, is not 
sufficient, where the acceptor resides in the same city, at the ma- 
turity of the bill, unless it be proved alzunde, that such agent or 
attorney has been used to pay money for him.—Chitty on Bills, 
400, and cases there cited. 

3. The statement in the protest, that the bill was presented 
‘to the attorney in fact” of the acceptor, is not evidence of such 
agency.—O’Connell v. Walker, 1 Port. 263. 

4. The copy of a protest is inadmissible, unless the absence 
of the original is legally accounted for, especially when there is 
no proof that it is an examined copy from the books of the nota- 
ry, or that the notary kept or had any books. 

5. The plaintiff below, in the first count of his declaration, 
claims title to the bill through the endorsement of the defendant 
Phillips, without noticing the subsequent endorsement of J. J. 
Poindexter. These allegations show that the legal title was 
once in J. J. Poindexter, but the plaintiff does not claim through 
him, and therefore he has no legal title. And the endorsement 
of J. J. Poindexter has not been stricken out, and ought not to 
be.—Bullock v. Ogbourn, 13 Ala. 347. 


Wuritt & Parsons, for the defendant: 

1. A presentment to any known agent to whom he has confi- 
ded his business generally, during his absence, or on account of 
his leaving the country, is good.—Story on Bills of Exchange, 
page 411, and note, with its references. 

2. The certificate of a notary is prima facie evidence of the 
facts necessary to constitute a legal protest—Curry v. Bank of 
Mobile, 8 Port. 370. Thus if he certify that he gave notice in 
writing, of the demand, non-payment and protest, (Curry v. 
Bank of Mobile, supra,) ‘and left at their offices;” or that he 
had made diligent search for the acceptor, or diligent inquiry for 
the residences of the drawer and endorser, (all these he may 
lawfully do,) any of these facts may be controverted by proof. 
— Townsley v. Sumrall, 2 Pet. 179. 
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3. The holder, or his authorised agent, is the proper person 
to make presentment for payment, and any person who is in pos- 
session of the bill under a blank endorsement, or with an en- 
dorsement, will be deemed a holder for this purpose, although 
he may in fact be only the agent for the real owner.—Story on 
Bills of Exchange, 422, § 360. 

4. As to the holder’s right to fill up or strike out after suit 
brought, and even on the trial, see Evans v. Gee, 11 Pet. 80; 
see also, Barker v. United States, 1 Paine’s C. C. Rep. 156. 


PARSONS, J.—Thomas B. Poindexter, as endorsee of two 
foreign bills of exchange, brought his action against Z. A. Phil- 
lips, the plaintiff in error, as an endorser, and recovered. The 
counsel of Phillips now insists on various exceptions taken on 
the trial. 

1 & 2. He insists upon a supposed error in the protests. 
As they are similar, it is sufficient to notice one. The protest 
of the bill for five hundred dollars shows that the notary “pre- 
sented said bill of exchange to Mr. 'T. J. Massie, the attorney in 
fact of Gooch & Hobson, the acceptors, at his counting room 
in this city,’ (New Orleans,) ‘‘ and demanded payment thereof. 
I was answered that the same would not be paid;”’ after which 
the protest is in the usual form. 

It cannot be questioned but that the acceptor of a bill may 
appoint an agent to pay the same, or to refuse payment; or, 
generally, with full powers in respect of all his bills. And in 
such case it appears to me to be sufficient, as to the acceptor 
and ail other parties, that the bill be presented for payment to 
such agent. For this there is an authority, which I believe 
has never been overruled. One Ballamy gave a bill of exchange, 
payable to Newman or bearer, and Newman negotiated it with 
the Bank of England. The Bank, after receiving part of the 
amount, demanded the rest of a servant of Ballamy, who did 
not pay it. Ballamy afterwards failed and the Bank brought 
assumpsit against Newman and recovered. Duta new trial was 
granted, and as to the only point in the case, which is now in 
point, Holt, C. J., held that a demand of a servant of the draw- 
er, who used to pay money for him, was a good demand.— 
The Gov. & Co. of the Bank of England v. Newman, 12 Mod. 
241. The law is thus stated in Byles on Bills of Exchange, 






| 
Ay 
i 
Hl 
4 
ft 














582 ALABAMA. 








Phillips v. Poindexter. 





— 


119—* And itis sufficient if payment be demanded of an agent 
who has been authorised to pay, or has usually paid bills for 
the drawee.”” ‘That the servant used to pay, or the agent has 
usually paid, is but evidence of his authority ; but the material 
thing is the fact of his authority, and if that exist it is sufficient. 
When he is authorised, payment of him may be demanded, and 
no other demand is necessary. Then, the question is, whether 
the protest is evidence of the presentment to and of the agency 
of Mr. Massie. Protests are required by the universal custom 
of merchants in all countries, in cases of foreign bills of exchange, 
and the protests of notaries public, in due form, are admitted in 
all countries as veritable documents, which prove themselves, 
and are, therefore, admitted in all courts of justice as prima facie 
_ evidence of the facts contained therein.—-Story on Bills of Ex- 
change, § 277. 
Now in the case of a foreign bill of exchange, it is clear that 
a notary may present for payment to the acceptor, and, in case 
of non-payment, may protest, and that his protest is evidence of 
these facts; and that is so, because he was officially authorised, 
and it was his duty to do these acts. So far, therefore, as his 
official 2uthority and duty extend, he may act, and of such acts 
his protest is evidence, that is, prima facie evidence. Then 
the question is, whether, in case the acceptor has an agent where 
his bill is payable, it is not within the official power and accord- 
ing to the duty of the notary to present to him? If he may 
lawfully do so, and acts accordingly, he may state the facts in 
his protest, and it is prima facie evidence of their truth. Whea 
he presents to the acceptor personally and states the refusal to 
pay, the protest is prima fucte evidence of both facts, and it is 
clearly prima fucie evidence of the identity of the party of 
whom the demand was made. As it is certain that a demand 
may be made of an actual agent of the acceptor, there is no con- 
ceivable reason why it may not be made by a notary ; and if so, 
there is no conceivable reason why he may not state the facts in 
his protest ; and the facts being so stated, the protest is evidence 
prima facie of their truth; and when the demand and protest 
are so made, the fact of the agency can no more be denied, in the 
absence of opposing evidence, than the identity of the acceptor, 
_when the protest states a demand of him personally. It has 
never been the policy of the law to obstruct commercial facilities, 
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or to embarrass the credit or circulation of mercantile paper, but 
it is the policy of the law to advance them all. With this in 
view, let us suppose that a commission merchant in New Or- 
leans has accepted many bills of exchange; has put his books 
and funds in the hands of an agent in whom he has full confi- 
dence; that he has instructed him as to the bills to be paid and 
such as are not to be paid; and that this agent is acting openly 
as such, at an office kept by him for the purpose—is there any 
thing more to be expected than that a holder of bills, or the nota- 
ry for him, will go the agent, the very agent, to whom the ac- 
ceptor gave full powers, and present the bill? And if this may 
not be done, but the acceptor only must be pursued, whose 
funds are in the hands of hisagent, the probability of prompt 
payment is diminished and the policy of the law is not regarded. 
But if it may be done, which I think is so, then it may be stated 
in the protest, which is evidence of the fact. And if payment 
may be demanded of the proper agent of the acceptor, it may be 
done by a notary at Paris or London, if the case require it. In 
such case, if the holder have to sue a previous party here, it 
would be extremely hard if he should have to bring a witness 
according to the common law, or, under the statute, a deposi- 
tion, to prove the fact of the agency, although stated expressly 
in the protest, and although the notary was officially authorised 
to demand payment of the agent. In view of what is settled and 
of the policy of the law merchant, I think the protest is evidence 
of the presentment and demand and of the fact of the agency. 
If this is not so, the consequence is, that there are some acts 
which a notary is officially required to perform, of which his 
protest is no evidence. ‘The case of O’Connell v. Walker, 1 
Port. 263, is not in point. That was an action against the en- 
dorser of a promissory note. The notary stated in his protest 
that he went to the counting-house of William C. Hallett, agent 
of the endorser, but found no person there to receive notice. 
It was held that a notary’s certificate of giving notice in such 
cases was admissible only under the statute, and that the statute 
did not make it evidence of the agency. And for asimilar reason 
the case of Castles v. McMarth, 1 Ala. 326, is not an authority in 
this case, for what was there held had reference to an inland bill. 

It is further objected by the plaintiff in error that the court be- 
low erred in permitting the copy of the protest to be read in 
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evidence. It appears from the bill of exceptions, that at the 
commencement of the suit, the counsel for the plaintiff had the 
original protests in his possession and sent them by mail to the 
commissioner in New Orleans, who took the deposition of the 
witness Marks, the notary public who issued the protests; that 
the counsel had not seen them after they were so sent; and that 
they were very much worn when they were sent off and a part 
of one of them destroyed. There was no other proof of the loss 
or destruction of the original protests. The notary public, in 
his deposition, annexes and makes parts thereof, copies of the 
original protests, together with his certificates thereon as to the 
manner in which he gave notice to the parties interested. ‘The 
defendant below objected to the reading of these copies of the 
protests as evidence; but his objection was overruled by the 
court. We think there was no error in the ruling of the court 
below. In all cases of foreign bills of exchange, it is the univer- 
sal custom of the commercial warld to require, in the event of 
non-payment, protests to be drawn up, certifying the fact of non- 
payment. ‘These protests are usually made by a netary public, 
who is a public officer vested with authority, and universally re- 
cognised as such, and in whose books, protests and other instru- 
ments of a solemn character are registered. His certificate un- 
der his hand and seal proves itself, and is admitted in all courts 
as evidence, not conclusive, but prima facie evidence of the 
facts which itsets forth. Regarded as a public officer, his books 
in which he keeps minutes of his official proceedings are regard- 
ed as public records, and are so held by the courtesy and usage 
of nations —-Bryden v. Taylor, 2 H. & Johns. 396. It is, 
therefore, incorrect and inaccurate to say, that the protest which, 
in this ease, was sent by the counsel of the plaintiff to the com- 
missioner, was the original protest. It was the notary’s certificate 
of protest. The true and only original protest is, the entry made 
by the notary in his book, and constituting the record of bis 
proceedings. The only question, then, arising from the evi- 
dence before the court, was, whether a certified copy of the pro- 
test from the books of the notary was admissible to prove the 
protest. We think it was, and that the law is well established 
that a certified copy from the books of a public officer, whose 
duty it is to keep such books, ought to be received in evidence. 
—1 Greenl. Ev. 534. 
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3. Another exception taken by the defendant below is, that 
one of the bills sued on, which is endorsed in blank, shows an 
endorsement subsequent to that of the defendant; and it is there- 
fore contended, that as the plaintiff in his declaration does not 
claim through the last endorser, he has no legal title to the bill. 
This exception is not well taken. The owner of a bill of ex- 
change is not bound to allege and of course is not bound to prove 
any endorsements beyond those which show title in himself. 
He may constitute an agent for the collection of it either by en- 
dorsing it himself or by means of the blank endorsement of a 
prior endorser, and he may sue upon the bill as if it had never 
been made payable to the agent. The agent, it is true, has his 
election to treat it, as to the other parties to the bill, either as 
his own property or as that of his principal; but as to the latter, 
the endorsement creates no property whatsoever in him. The 
principal may reclaim it whenever he pleases, as long as it re- 
mains inthe agent’s possession. If the principa! ever parts with 
his property in the bill and it is again restored to him in the 
course of business, there does not seem any sound reason to 
say that he ought not to be re-instated ia his original rights.— 
Dugan v. U. S., 3 Wheat. 172. In this case, the last endorser, 
J. J. Poindexter, elected to treat the bill as the property of his 
principal by returning it to him after it was protested, and this 
may be infered from the plaintiff’s possession of the bill. We 
think there is no error in the record. 

The judgment is affirmed. 


CuitTon, J., not sitting. 





FOOTE & WIFE vs. COBB. 


1. Where the subscribing witness to a written instrument resides beyond the 
limits of the State, it is admissible in evidence upon proof of such witness’ 
signature. 

2. The acts of the donor subsequent to the execution of a deed of gift, other 
than a sale of the property to a bona fide purchaser for valuable conside- 
ration without notice, are not admissible evidence to prove it fraudulent. 
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3. One to whom another is liable on a contract, express or implied, though 
contingently, is a creditor from the time the liability is entered into, within 
the meaning of the Statute of 13th Elizabeth. 

4. Under the Statute of 13th Eliz., and the construction given to it by the 
English Courts, prior to the 14th May 1776, both of which have been 
adopted in the State of Georgia, a voluntary deed is fraudulent as against 
existing creditors of the grantor, although no actual fraud was intended. 

Es, 








Error to the Circuit Court of Benton. Tried before the 
Hon. Thos. A. Walker. 


Tis was an action of detinue, instituted by the plaintiffs 
against the defendant in error, to recover certain slaves. The 
plaintiffs claimed the slaves in controversy under a deed of 
gift executed in the State of Georgia, on the 14th March 1525, 
by one John C. Hooper to Amanda Greenwood, now Amanda 
Foote, one of the plaintiffs. The defendant, on proof of the 
-handwriting of the subscribing witness, and that he resided in 
the State of Georgia, offered in evidence a bill of sale executed 
to him on the 18th Nov. 1831, for the slaves in controversy, by 
one C. W. Bond. To the introduction of the bill of sale on 
this proof, the plaintiffs objected, but their objection was over- 
ruled and bill of sale allowed to be read. ‘The defendant of- 
fered to prove that John C. Hooper in 1828 ranaway with his 
property to avoid the payment of bis debts. The proof was offered 
in connection with evidence conducing to show that said Hooper 
was indebted at the date of the deed of gift and so continued 
up to the time he absconded from the State of Georgia. The 
plaintiffs objected to that portion of the proof offered that went to 
show that Hooper ranaway with his property in 1828, &c., but 
the court overruled the‘objection and the evidence was permitted 
to goto the jury. The defendant proved that prior to 1825, 
John C. Hooper. as the agent of one Joseph Lett, sold a negro 
woman and child for five hundred dollars, on a credit, and un- 
dertook to pay the same to the principal when collected, and 
introduced in evidence the transcript from the inferior court of 
Franklin county, in the State of Georgia, showing a suit com- 
menced against him by said Lett on the 7th of June, 1827, to 
recover the proceeds of said sale, a judgment rendered in said 
suit, an execution issued thereon on the 28th January, 1828, 
and a sale of the slaves in controversy under and by virtue of a 
levy of said execution by the sheriff of Franklin county afore- 
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said. It was agreed between the parties that the statutes of 
13th and 27th Elizabeth were in force in Georgia at the time of 
the execution of the deed of gift, and that they received in that 
State the construction placed upon them by the English courts 
prior to the 14th May, 1776. There was some evidence tend- 
ing to show that John C. Hooper, in executing the deed of gift, 
acted in good faith and without any fraudulent intent. 

The court charged the jury in substance, that if they believed 
from the evidence that John C. Hooper was, at the time of the 
execution of the deed to Amanda Greenwood, indebted to Lett, 
and that as the deed was voluntary merely, it was void as against 
Lett, and a sale under the judgment obtained by him confered 
a valid title on the purchaser, although the deed may have 
been executed in Georgia, and Hooper, in executing it, acted 
in good faith and without any intention to hinder, delay, or de- 
fraud his crediters. ‘To the several rulings and to the charge 
of the court the plaintiffs excepted and now assiga them as 
error. 


Rick & Morean, for the plaintiffs. 
Wurte and J. B. Martin, for the defendant. 


CHILTON, J.—1. The first question which this record 
presents for our decision, is, whether a writter instrument, the 
subscribing witness to which resides beyond the jurisdiction of 
the court, is sufficiently proved to be admitted to go as evi- 
dence to the jury, upon proof of the signature of such witness. 
We think it was, and such was the decision of our predeces- 
sors in Thomas v. Walker, 5 Ala. 26S—see also, Mardis’ 
Adm’rs v. Shackelford, 4 ib. 503, and the numerous cases re- 
fered to upon this point in 3 Phil. Ev., (C. & H. notes,) 1299. 

2. The deed of gift, under which the plaintiffs claim, was 
executed on the 14th March, 1825, and the defendant, to defeat 
the gift, was allowed to prove that the donor ‘‘ ranaway with his 
property in 1828, to avoid the payment of his debts.” This 
proof was offered in connection with evidence that showed the 
donor was indebted at the time of the gift, and so continued up 
to the time he absconded from the State of Georgia. We can- 
not perceive upon what principle the court below allowed the 
proof that the party ranaway three years after the gift was made. 
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Neither the acts, nor the declarations of the donor, which oceur 
so long after the gift as to constitute no part of the ves geste, 
can be properly received to defeat the gift. That the donor 
was indebied at the time of the execution of the deed, and that 
these debis have never been paid by him, were facts which the 
defendent was properly allowed to prove; but to hold that ibe 
donor may by his subsequent acts or declarations defeat a gifi, 
which he has previously perfected, is to make all gifis ambula- 
tory and subject to be defeated at the will of the donor. Of 
course we do not mean to include in this remark such acts as 
involve the rights of third persons, bona Ade acquired from the 
donor and for a valuable consideration, without notice of the 
previous gift, for in favor of such the statute postpones a volun- 
teer. But the act here allowed to be proved is not of this char- 
acter. As well might the court have allowed the party defend- 
ant to prove, that three years aiter the gift was made, Hooper, 
the donor, declared the gift was made to defraud his creditors. 
We have uniformly held such proof inadmissible-—Strong’s 
Ex’r v. Brewer, 17 Ala. 706-12; Julian et al. v. Reynolds, 8 
ib. 680. 

3—4. As this case must go back, it is necessary that we 
should express our opinion upon the main point argued before 
us, which is, whether by the law of Georgia this deed, which 
was voluntary, was void as against the then existing creditor ef 
the dover. We state the proposition thus broadly ; for we do 
not entertain a doubt upon the question, that the facts set forth 
in the bill of exceptions constitute Lett such a creditor as brings 
him within the protection of the 13th Eliz.c. 5; 12 Ves., (Sum- 
ner’s edit.,) 155, n. 2; Fox vy. Hills, 1 Conn. R. 295; Jackson 
v. Myers, 18th Johns. R. 425; 2 Kent’s Com. 442, notes—see 
also, the cases cited in 1 Amer. Leading Cases, by Hare & 
Wallace, p. 57. 

We are informed by the bill of exceptions that at the time of 
the execution of the deed under which the plaintiffs claim, the 
statutes of 13ih and 27th Eliz. were substantially enacted in the 
State of Georgia, and that said statutes received in that State 
the coustruction placed upon them by the English courts prior 
to the 14th May, 1776,—and it is insisted that this gift must 
be governed by the law of that State existing at the time it was 
made. 
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It is contended that the construction which the English courts 
placed upon the statute, 13th Eliz., c. 5, prior to the 14th May, 
1776, allowed a voluntary deed, if bona fide made, without any 
actual intent to defraud, &c., to prevail over the claims of sub- 
sisting creditors. And the counsel refer us to the case of Cado- 
gan v. Kennett, 2 Cowper’s It. 432, where Lord Mansfield, 
after stating, that by the rules of the common law as then un- 
derstood, every end proposed by the statutes of 13th and 27th 
Eliz. could have been attained, and that these statutes could 
not receive too liberal a construction, or be too much extended 
in suppression of fraud, proceeded to say—*' The statute, 13th 
Eliz., c. 5, which relates to frauds against creditors, directs that 
no act whatever, done to defraud a creditor or creditors, 
shall be of any effect against such creditor or creditors.— 
But then such a construction is not to be made in support of 
creditors, as will make third persons sufferers. Therefore the 
statute does not militate against any transaction bora fide, and 
where there is no imagination of fraud; and so is the common 
law.” He further adds, “that a fair voluntary conveyance 
may be good against creditors, notwithstanding its being volun- 
tary. The circumstance of a man being indebted at the time 
of his making a voluntary conveyance, is an argument of fraud. 
The question, therefore, in every case, is, whether the act done 
is a bonu fide transaction, or whether it is a trick or contrivance 
to defeat creditors.” ‘The views of that eminent jurist, which 
we have above quoted, were not really involved in the decision 
of the cause before him, and at most are to be regarded as obuer 
dicta. ‘That was a settlement made before marriage, and in 
consideration thereof, upon the settler for life, remainder to the 
wife for life, remainder to the children of the marriage, and in 
strict settlement, the wife being a ward of the court of chancery 
and bringing to the husband a portion of ten thousand pounds; 
the settlement being refered to and approved by a master in 
chancery. His lordship laid stress upon the fact that the very 
object of the settlement was that the lady’s fortune might be 
applied to the husband’s (the settler’s) debts, and that such 
settleinent was approved by a master in chancery, and the cases 
to which general reference is made are of a similar character. 
Now, so far as [ ain advised, it then was and ever since has 
been the settled ductrine in Kngland, that such settlements were 
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not voluntary. Upon the marriage of a ward of the court of 
chancery, the husband was required to obtain the consent of the 
court, and if he failed to do so, he was in contempt of its autho- 
rity. For such contempt, the court was wont to imprison bim 
and to keep him in confinement until he should make a proper 
settlement of his wife's fortune, to be approved by the court.— 
See Stephens v. Savage, 1 Ves. 154; Chassaing v. Parsonage, 
5 ib. 15; 2 Atk. 175; 16 Ves. 259; 8 ib. 74; 4 ib. 386; Atherly 
on Marriage Set. (marg.) 371. The author last quoted, on p. 
375, says, ‘“‘It may hardly be necessary to observe that such 
settlements, being made under the authority of the court of 
chancery, are not voluntary, notwithstanding they are made af- 
ter marriage; and consequently, that they are good both as 
against purchasers and creditors.”” The English reports abound 
with cases to this effect—See Like v. Beresford, 3 Ves. (Sum- 
ner’s edit.) 506, and cases cited in the notes; also, Ball v. | 
Montgomery, 2 ib. 191, note b, and Chassaing v. Parsonage, 
supra; 2 Story’s Eq. Juris. § 1411, and cases cited. In such 
cases the court of chancery usually requires the whole of the 
wife’s property to be settled upon her, where the husband makes 
no settlement out of his own estate; if, however, the court ac- 
cepts a settlement made by him of his own estate, and in con- 
sideration thereof invests him with the property of the wife, 
which but for such provision would have been settled upon ber, 
it follows that such settlement is based upon a valuable consid- 
eration, and cannot in any sense of the word be said to be vol- 
untary.—Atherly on Mar. Set. 374. I therefore conclude that 
the case of Cadogan v. Kennett, though a correct decision, was 
based upon incorrect reasoning, and that such cases furnish no 
authority for the position that a voluntary conveyance, not con- 
ceived in actual fraud, shall prevail over existing bona fide 
creditors. 

The decision in Doe v. Routledge, 2 Cowp. 705, which arose 
under the 27th Eliz., c. 4, and was made a year subsequent 
to the case of Cadogan v. Kennett, asserts the doctrine, that to 
make a voluntary settlement void against a subsequent purcha- 
ser, within the statute, it must be covznous and fraudulent ; not 
roluntary only. tis worthy of remark, however, that the cir- 
cumstances of this case did not take it wholly without the influ- 
ence of the principles which should properly have governed in 
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the case of Cadogan v. Kennett; for in this case, as in that, a 
subsequent marriage was superinduced in virtue of such a set- 
tlement. The facts as stated show, that Routledge, in whose 
favor the voluntary surrender of the copy-hold estate was tnade, 
some four years thereafter, paid his addresses to Miss Bell, and 
exhibited a copy of such surrender to her and her father, who 
thereupon gave their consent to the marriage, which was soon 
after consummated. Besides this, the person who invoked the 
aid of the statute, as a subsequent purchaser, was held to have 
purchased in fraud and was adjudged himself not to be a bona 
fide purchaser, so that this was decisive of the case. Butit is also 
worthy of especial notice, that this same learned judge (Lord 
Mansfield) in 1775, two years previous to the decision in Doe 
v. Routledge, held that a voluntary settlement, made after mar- 
riage, came within the statute of 27th Eliz., c. 4, and was void 
as against a subsequent mortgagee, who took the mortgage with 
a knowledge of such previous settlement.—Chapman ex dem. 
Stanton v. Emory, 1 Cow. 278. The facts upon which the 
judgment of the court was predicated show no actual fraud in 
making the settlement, nor was there any evidence that the set- 
tler owed any debts at the time, to be affected by it. The de- 
cision rests upon the ground, that in favor of a subsequent mort- 
gagee, who was considered in the light of a bona fide purchaser 
for a valuable consideration, the statute avoided the prior vol- 
untary conveyance, because it was voluntary. Lord Mansfield 
seemed to base his opinion, in the cases of Cadogan v. Kennett, 
and Doe ex dem. Watson v. Routledge, upon a decision of Lord 
Hardwicke, (Newstead v. Searle, 1 Atk. 264,) and similar 
cases, but when critically examined, it will be found that such 
cases proceed upon a principle, altogether different from that 
he would educe from them. The case of Newstead v. Searle 
perhaps goes farther than any of the others to favor his views. 
In that case it was held that a voluntary limitation, concurrent 
with a limitation in tail, supported by valuable consideration, 
was good as against purchasers. Now we agree with Mr. Ath- 
erly, that all such conveyances as these have their basis in a 
valuable consideration, and are not voluntary 2m toto; for if they 
are purely voluntary, they fall within the statute-—Ath. Mar. 
Set. 247. They are most usually found to be supported by the 
consideration of marriage and a matriage portion. Such were 
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the cases of Jenkins v. Kemish, Hardress’ R. 395, in which 
Lord Hale is reported to have said, ‘* That the consideration of 
the marriage, and the marriage portion, will run through all the 
estates raised by the settlements, though the marriage be not 
concerned in them, so as to make them good as against purcha- 
sers :—Also, Osgood v. Strode, decided by Lord Macclesfield, 
in 1724, (1 P. Wms. 245,) in which, however, his lordship 
held that the marriage and marriage portion supported only the 
limitation to the husband and wife, and their issue ; but, speak- 
ing in reference to the case in Hardress, he observed, that it 
(the settlement) could not well have been intended to cheat 
creditors, unless the person making the same were then in debt. 
We then repeat, that these cases furnish no authority for hold- 
ing that a purely voluntary conveyance, whether in the form of 
a settlement or otherwise, should prevail over the claims of 
creditors existing at the time such conveyance is made. 

We have noticed some, perhaps the most important cases in 
the old books, which seem to favor the doctrine as contended 
for by the counsel for the plaintiffs in error. We propose next 
to consider some which distinctly declare the true construction 
to be otherwise, and this has been so ably done by Lord Ellen- 
borough, in the case of Otley v. Manning, 9 East. R. 59, as to 
render a labored investigation of them unnecessary. He has 
collated the principal cases, from the time of the passage of the 
statutes of 13th and 27th Eliz., to the period of making his 
decision, embracing a period of more than two hundred years, 
and very clearly shows that the great preponderance of authority 
is in favor of the view which be takes, that a voluntary convey- 
ance was by the law to be adjudged fraudulent, upon the con- 
struction of 27th Eliz., c. 4, as against a subsequent bona fide 
purchaser for a valuable consideration, although there was no 
fraud in fact; and this view is sustained by Colville’ v. Parker, 
Cro. Jas. 158; Prodgus v. Langham, 1 Sid. 133; White vy. 
Hussey, Precedents in Ch. 14; Pr. Lord King, in Gardner v. 
Painter, Cas. Temp. King, 65, (1726); Tonkins v. Eunis, 1 
Eq. Cas. Abr. 334, (1727); By Lord Hardwicke, in White v. 
Sansom, 3 Atk. 412, who said he hardly knew an instance 
where a voluntary conveyance had not been held fraudulent 
against a subsequent purchaser; also, in Lord Townsend v. 
Windham, 2 Ves., sr., 10; By Lord C. J. Wilmot, in Roe v. 
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Milton, 2 Wils. 356; By Lord C. J. De Grey, in Goodright 
v. Moses, 2 Sir W. Black. R. 1019. These were cases aris- 
ing under the 27th Eliz., but the principle of construction 
equally applies to both statutes. In reviewing the cases cited, 
in opposition to the view taken by Lord Ellenborough in Doe 
ex dem. Otley v. Manning, supra, his lordship observed, that if 
it were necessary to go into the examination of them, it would 
be found in most, if not in all of them, there were reciprocal 
considerations ; some benefit acquired by the persons making 
the settlement, which might fall under the denomination of a 
valuable consideration, though perhaps other persons derived a 
benefit from them, who were not the principal objects to be 
benefitted. 
In 1695, we find the English Court of Chancery holding a 
voluntary settlement, made after marriage, void as against a sub- 
sequent purchaser for value, and the distinction is taken between 
creditors subsisting at the time of such settlement, and those 
who become such afterwards—“ For the statute of 13th Eliz. 
makes not every voluntary conveyance, but only fraudulent 
conveyances, void as against creditors ; so that as to creditors it 
is not sufficient to say the conveyance is voluntary, but must 
show they were creditors at the time the conveyance was made, or 
by some other circumstance show the conveyance was made to 
deceive or defraud a creditor.” —Shaw v. Lady Standish et al., 
2 Vern. 326. Lord Hardwicke said, in Russel v. Hammond, 
1 Atk. 15, he has hardly known a case where the person con- 
veying (by voluntary conveyance) that the settlement was not 
deemed fraudulent—and Lord Talbot considered it doubtful 
whether a voluntary settlement was good even as against a sub- 
sequent creditor.—Jones v. Marsh, Cas. Temp. L’d Talbot, 63. 
Chancellor Kent, in the celebrated case of Reade v. Liv- 
ingston, 3 Johns. C. Rep. 481, after reviewing the English 
cases, says, ‘** All the cases assume the position to be undeni- 
able that the husband must not be indebted at the time of the ; 
settlement. They leave no possible doubt on the point.” The 
rule in Lord Hardwicke’s time, that a voluntary conveyance 
was void as against existing creditors, was so fully settled, that, 
in Fitzer v. Fitzer, 3 Atk. 511, that distinguished Lord Chan- | 
cellor demanded of the Attorney General, ‘‘ if there was an in- 
stance to be found in that court, where a conveyance from hus- | 
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band to wife, without any pecuniary consideration moving 
fromthe wife, had been held to be good against creditors. In 
Lord Townshend v. Windham, 2 Ves. Sr., 1, he. expressed 
himself in equally as decided terms. He took it that a man, 
‘actually indebted and conveying voluntarily, always meant to 
defraud creditors,” and Chancellor Kent, commenting on this 
case, says he understands him to mean here, “that this was the 
conclusion of law, which was not to be gainsaid.” But it is 
needless for us to dwell upon the numerous decisions which 
were made by the English Courts upon this subject. They 
are reviewed in a masjerly style by the learned Chancellor, in 
Read v. Livingston, supra, and he arrives at the following con- 
clusion as the result of them, “that if the party be indebted at 

the time of the voluntary settlement, it is presumed to be fraudu- 

/ lent in respect to such debts, and no circumstance will permit 
those debts to be affected by the settlement, or repel the legal 
presumption of fraud; that the presumption of law in such case 

\ does not depend upon the amount of debts, or the extent of the 
property in settlement, or the circumstances of the party ; there 
is no such line of distinction set up or traced in any of the cases; 
the attempt would be embarrassing, if not dangerous to the 
rights of the creditor, and prove an inlet to fraud. The law has, 
therefore, wisely disabled the debtor from making any voluartary 
settlement of his estate to stand in the way of his existing debts.” 
This he declares to be the clear and uniform doctrine of the 
cases. | 

That this was the construction placed by the English Courts 
of Chancery upon the 13th Eliz. c. 5, in May 1776, and both 
before and since that time, until within comparatively a modern 
date, we do not entertain a doubt, and as this statute with the 
English construction above ascertained, was of force in Georgia 
when the deed of gift was made by Hooper to Mrs. Foote, her 
rights must yield to the paramount claims of those, who were 
creditors of the donor at the time of the gift. 

We are aware that this doctrine, once so well established, 
which forbids that a man should give away his property in defi- 
ance of the rights of honest creditors, whose debts remain un- 
paid,—so"simple as to be fully understood by all, and so certain 
in its administration as effectually to close the door to every at- 
tempt ate a fraudulent disposition of property to avoid the pay- 
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ment of debts—has been deemed too stern for modern times by 
the English, as well as by most of the American Courts. It 
will, therefore, not be amiss to refer to some of the English and 
American decisions of more modern date, as furnishing the 
reason for the rule of construction adopted by the English Courts 
at the time of which we have been speaking, as illustrations of 
the dangerous uncertainty which must result from a contrary rule. 
In Lush v. Wilkinson, 5 Ves. $4, Lord Alvanly thought znsol- 
vency was necessary to render a voluntary conveyance fraudu- 
lent as against existing creditors. In Richardson v. Smallwood, 
Jac. 51, Sir Thomas Plumer said, that it was not necessary to 
pyove insolvency on the part of the setler, but it was sufficient 
ifhe was largely indebted. In Townshend v. Westacott, 2 
Beav. 340, Lord Langdale holds that it is not necessary to 
prove insolvency, but the mere proof of an existing indebted- 
ness is not sufficient, and such seems now to be the position of 
the question in England.—See Skarff v. Loulby, 13 Juris. 1109, 
S. C., U. States Mod. Law Magazine, May 1850, p. 469. 

In this country the boundary is less distinctly marked by 
those courts which have decided upon the qualification, which 
it seems pretty generally agreed, should obtain. But it is very 
manifest that the caution with which they proceed evinces a dis- 
trust of the soundness of the doctrine for which they contend. 

In South Carolina the debts of the donor must be inconsidera- 
ble—current expenses for example ; and he must have ample funds 
over and above the property given.—Hundal v. Wilder, 4 
McCord, 302. 

In Connecticut it was decided, that if the grantor was in pros- 
perous circumstances, he might make a valid gift of one exghth 
part of his real estate, though his existing creditors go forever 
unpaid, (Salmon v. Bennett, 1 Conn. 525,) albeit, he must be 
unembarrassed, and not considerably indebted, the gift, moreover, 
must be a reasonable provision for a child according to his state 
and condition in life, must comprehend but a small portion of 
his estate, and leave ample funds, unencumbered, for the pay- 
ment of his debts. 

In Massachusetts, if the grantor be deeply indebted, his exist- 
ing creditors may avoid his gift.—Parkman v. Welch, 19 Pick. 
231. See the American cases collected in 1 American Leading 
Cases, and in Van Wyck v. Seward et al., 18 Wend. 375, per 
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Bronson, J., whose opinion is an unanswerable argument in fa- 
vor of the doctrine as asserted in Read v. Livingston. 

Now an exception, hedged about with so many qualifications 
of a vague, general and indefinite character, and which must of 
necessity be as uncertain in its application as its limits are un- 
defined and indefinable, can never, in our judgment, rise to the 
dignity of a law. Moreover, it trenches upon that stern princi- 
ple of justice and sound legal morality, which requires that we 
should discharge our obligations to others before we gratuitous- 
ly enrich even the most cherished objects of our bounty. 

‘The relaxation,” says Chancellor Kent, “goes to destroy 
conservative principles and to commit sound, wholesome, and 
stern rules of law to the popular disposal and unstable judgment 
of jurors,”’ and he designates it au ‘ enervating infirmity.” —2 
Keat’s Com., note to pages 242-3, 6th ed. 

In Miller v. Thompson, 3 Port. 206, Saffuld, C. J., said: 
‘Under a practice of this kind”’ (alluding to the uncertainty in 
giving effect to such exception.) “I think we might expect a dif- 
ferent rule of right from each several trial, and that it would be 
impossible to establish anything like certainty or uniformity of 
title, under voluntary conveyances.” In the case last cited, this 
court, overruling the previous decision of Toulmin v. Buchan- 
an’s Ex’rs., 1 Stew. 67, affirm the doctrine of Read v. Living- 
ston, and hold that a voluntary conveyance of property by a 
father to his children is utterly veid as against the existing credi- 
tors of the father, and such is now the well settled doctrine of 
this court.—Cato v. Easly, 2 Stew. 214; Moore v. Spence, 6 
Ala. 506; Costillo & Keho v. Thompson, 9 ib. 937; High v. 
Nelms, 14 ib. 350. We have thus dwelt upon this point, not 
that we had any difficulty in regard to it, but because it is sug- 
gested we are following an exploded doctrine. We regret to 
express our fears that with the exception of the courts of two or 
three States in the Union, we struggle alone for the advocacy 
of this simple rule, shorn of all enervating qualifications, but be- 
lieving it to be the law, and that it was so construed by the courts 
of England at the time designated in this bill of exceptions, we 
shall, nevertheless, maintain it with becoming firmness.—See 
O’ Daniel v. Crawford, 4 Dev. 97; Kissain v. Edmundson et al., 
1 Iredell’s Equity Rep. 180; Bogard v. Gardley, 4 Smedes & 
Mar. 302. 
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The charge of the court below, on the main point in the 
cause, and that upon which we apprehend the case will turn, 
was in accordance with the views we have here expressed, and 
was, in our opinion, correct. We deem it unnecessary to no- 
tice the other questions argued before us, as they will not likely 
arise upon a subsequent hearing. 

For the error first noticed, the judgment must, however, be 
reversed, and the cause remanded. 


DRAKE rs. MOORE. 


1. The trustee in a deed of trust for the benefit of creditors, when sued at law 
by one of the cestuis que trust, may, with the assent of the grantor, defeat 
a recovery by showing that the security was obtained by fraud or that the 
debt has been paid. 


Error to the Circuit Court of Perry. Tried before the 
Hon. Geo. D. Shortridge. 


Garrot, for the plaintiff in error. 


Joun, for the defendant. 


DARGAN, C. J.—Qn the trial of this case, which was an 
action of assumpsit by the defendant against the plaintiff in error, 
for money had and received, the plaintiff below introduced as 
evidence a deed of trust, executed by Robert Smith to Joseph 
J. Drake, the defendant, which recited that the said Robert 
Smith was indebted to the said Drake in the sum of three hun- 
dred and eighty-five dollars and eighty-three cents, by a promis- 
sory note, and also to Nathaniel ‘T. Moore, the plaintiff, by a 
judgment, rendered by a justice of the peace in the State of 
‘Tennessee, for ninety-six dollars and thirty-eight cents, against 
Wm. P. Smith and Thomas Hill in favor of Joseph Mason, iu 
the year 1837, which had been staid by the said Robert Smith, 
who thereby became liable for the same, upon which judgment, 
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a suit had been commenced in the County Court of Perry, in 
the name of Mason, for the use of said Moore, against the seid 
Robert Smith; and in consideration of said indebtedness the 
grantor conveyed certain property to Drake, authorising him to 
sell the same and from the money arising ftom the sale to pay 
and satisfy debts. The plaintiff also proved that the property 
had been sold and that the proceeds were sufficient to pay the 
dedts in full, and that before this suit was brought the plaintiff 
had demanded payment of the defendant. The defendant then 
proved that he had been notified by Robert Smith, the grantor, 
not to pay this debt, and also introduced proof tending to show 
that the judgment had been paid in Tennessee, in the year 1838, 
by the principal debtor, and further, that the transcript on which 
the suit had been commenced in the County Court of Perry, 
was a forgery. There was no proof of any assignment or trans- 
fer of the judgment by Mason to the plaintiff, further than the 
suit that had been commenced in the County Court of Perry, in 
the name of Mason for the use of the plaintiff. It was also 
shown that this transcript of the judgment had been shown to 
the grantor before the deed of assignment was executed, and he 
had been induced to secure this debt, in consideration of indul- 
gence given to him on another debt he owed to the plaintiff, 
Moore. 

Upon this evidence the court charged the jury that neither 
fraud in obtaining the deed of trust, nor the payment of the judg- 
ment, would constitute a defence to the action at law. To this 
charge the defendant excepted and now assigns it as error. 

It is not denied but that if one, acting under the belief that 
he is liable for a debt, makes provision for its payment by ex- 
ecuting a deed of trust upon property, still he may show that the 
debt is not in fact due, and thus avoid its payment. But it is 
argued that the trustee cannot make this defence at law, even 
with the assent or under the instructions of Smith, the grantor. 
To this argument we cannot assent. We admit that the trustee 
could not, in opposition to the wishes of the grantor, or without 
his consent, deny the existence of the debt, unless the payment 
of it would operate as a fraud upon the rights of other creditors 
secured by the deed; but under the instructions of the grantor 
not to pay it, the trustee may resist the payment, if the grantor 
himself could. In the case of Dunklin v. Wilkins, 5 Ala. 199, 
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it appeared that the plaintiff claimed title to the slaves through 
Judge, who was the original owner of them. They had been 
kept in the possession of Dunklin as the agent of Judge, and 
during the time they ‘were in Dunkin’s possession, Wilkins ob- 
tained from Judge a bill of sale for them, but under the instruc- 
tions of Judge, Dunklin refused to deliver them on demand to 
Wilkins. Upon this‘refusal Wilkins brought an action of deti- 
nue, which was defended, on the ground that the bill of sale was 
obtained from Judge by fraud. The court held that the defend- 
ant could resist a recovery on the ground of the fraud, as he held 
the slaves as the agent of Judge, and defended the suit under 
his instructions, but admitted that he could not have availed him- 
self of the fraud had he not defended under the instructions of 
the owner. This authority, we think, conclusive of the ques- 
tion before us; for aithough the defendant does not stand in the 
relation of an agent, yet be occupies the position of a trustee, not 
only in reference to the plaintiff, but also towards Robert Sinith 
the grantor in the deed of trust, for the object of the deed was 
only to secure the debts, and the surplus, if any, was to returned 
to him. In all such deeds the trustee owes duties to the grantor, 
as well as to the creditors secured thereby, and he ought to pro- 
tect the rights of the one, as well as of the other. Indeed, it is 
the duty of a trustee to protect the rights of all who are interest- 
ed in the trust fund, and if the grantor has been induced to se- 
cure a debt, upon the supposition that he is bound for its pay- 
ment, and it afterwards appears that the debt has been paid, we 
can see no reason why he may not defend against it at law through 
the trustee, for the defence, if successful, would enure to his 
benefit and not to the benefit of the trustee. In the case of Dunk- 
lin v. Wilkins, the defence was made through an agent, and for 
the benefit of the principal; here it was offered to be made 
through a trustee and for the benefit of one of the cestuzs que trust. 
There is no distinction in principle between the two cases. 

I, however, think, that the court erred for another reason. 
The plaintiff was entitled to maintain the action only on the 
ground that the defendant had money, which, ex equo et bono, 
he (the plaintiff,) was entitled to.—Hitchcock et al. v. Lukens 
& Son, § Port. 333, and cases there cited. This being the 
ground of the action, any evidence, which tended to show that 
he ought not, ex equo et bono, to recover, is admissible to defeat 






4 
i 








600 ALABAMA. 





Matlock v. Thompson et al. 





the suit; for the same principle that enables the plaintiff to re- 
cover in this action may be invoked by the defendant to defeat 
the action in the whole or in part.—Eddy v. Smith, 13 Wend. 
488; Hall v. Shultz, 4 Johns. 240, and note. If the judgment 
in fact had been paid by the principal debtor, then it would be 
inequitable to compel Robert Smith the security to pay it again, 
and when it was shown that the defence was made under his in- 
structions and for his benefit, I think it was then shown that the 
plaintiff ought aot ex equo et bono to recover. 
Let the judgment be reversed and the cause remanded. 


MATLOCK vs. THOMPSON er at. 


1. By going to trial in a proceeding for a forcible and unlawful detainer 
without objection to the complaint, defects of form are cured and cannot be 
insisted on in this court. 

2. An. allegation that the defendant “forcibly and unlawfully detains and 
keeps possession” of the premises, ‘‘ detaining and holding the same by such 
words, circumstances, or actings, as have a natural tendency to excite fear 
and apprehension of danger,” is a sufficient allegation, under the statute, 
of a forcible detainer. 

8. Neither is the mere refusal of the defendant to deliver possession of the 
premises, when demanded, nor his declaration to a third person that he had 
gotten possession of property which was his own, and he intended to hold it 
if he could, sufficient evidence of force to support the complaint for a forcible 
dotainer. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Stewart, for the plaintiff in error. 


W. G. Jones, for the defendants. 


PARSONS, J.—This suit, in which the defendants in error 
were plaintiffs below, was commenced and prosecuted under the 
act ‘“‘to provide a more efficient remedy in cases of unlawful 
eutry and detainer in the city of Mobile,” approved March 3, 
1848: The plaintiffs below recovered before the justices of 
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the peace against Matlock alone, and he brought the cause to 
the Circuit Court of Mobile by certiorari, where there was a 
trial de novo on the merits, according to the statute, without any 
objection to the complaint, process, or other proceedings before 
the justice. The defendani below might have demurred, under 
the 7th section of the statute, to the complaint, in the Circuit 
Court, as if it had been an original cause there, but he omitted 
this, and consequently waived every objection to the form.— 
Wright v. Lyle, 4 Ala. 112. 

2. We think there is a cause of action stated in the com- 
plaint; the precise allegation is, that the plaintiffs below ‘ were 
seized in their own demesne as a fee, and in possession of” &c., 
describing the land, ‘‘ and being so possessed, on the day and 
year aforesaid, they so continued in possession of the premises 
until” the defendants, whose names are mentioned, with the date 
and venue, ‘‘ unlawfully entered thereupon, and forcibly and 
unlawfully detain and keep possession of the lands, appurte- 
nances and tenements, detaining and holding the same, by such 
words and circumstances, or actings, as have a natural tendency 
to excite fear and apprehension of danger.’’ In Huffaker v. 
Boring, 8 Ala, 87, which was an action of forcible entry and 
detainer, it was determined that an allegation in the complaint 
similar to the one just quoted, beginuing with the words, ‘and 
forcibly and unlawfully detains and keeps,” was sufficient. The 
act of 1848 refers to and adopts mainly, the general statute of 
1805, (Clay’s Dig. 250,) which gives the action of forcible entry 
and detainer. By the 2d section of that act, a party may have 
that remedy although the entry was peaceable, if follawed by 
certain acts or indications of force. ‘The 3d section applics 
more fully to a lawful or peaceable entry, after which there is a 
holding unlawfully and forcibly, and that section declares a hold- 
ing or detainer to be forcible by any words or circumstances, &-., 
that will make an entry forcible. The 5th section provides for 
the case of unlawful detainers. ‘The 7th section prescribes the 
proceedings to be had when there is a complaint, specifying the 
lands, &c., so forcibly entered upon and detained, or forcibly or. 
unlawfully detained; and the pleas, by another part of the act, 
are the same in all the cases, without any materiul difference in 
the subsequent proceedings. There is enough alleged, as may, 
be seen from the language of the complaint and the statutes to 
40 














602 ALABAMA. 
Matlock v. Thompson et als. 








which we have adverted, to constitute a cause of action. And 
if there is any question as to the right to join several causes in 
the same complaint, it is too late to make it for the first time on 
error, and after verdict. 

3. The plaintiffs, on the the trial in the Circuit Court, proved 
that they had possession of the lot in controversy, by themselves 
and their agents, from 1845 until the 7th January 1849, when 
Matlock went into possession. A carpenter in the employ of 
the plaintiffs had a few days previously left the house with the 
windows and doors fastened, the latter by a piece of plank nail- 
ed across it outside, the same being untenanted at the time. 
The house was closed as mentioned, afier the carpenter had 
made some repairs for the plaintiffs, and at their request. There 
was other evidence of the possession of the plaintiffs, but itis not 
necessary to'state it. It does not appear how Matlock got into 
possession, but he told one of the witnesses that he obtained 
possession ; that the property was his, and he intended to keep 
it if he could. On the trial Matlock applied for a continuance 
on the ground of the absence of the witnesses, by whom he ex- 
pected to prove that the house and premises were open, unoc- 
cupied, and the doors not locked or fastened ; that it was empty, 
and to all appearance, the premises abandoned, that he entered 
peaceably and quietly, no one being there and the premises va- 
cant; that he entered, claiming them as his own, or having a 
right to the possession. This was admitted to be read as evi- 
dence in lieu of the absent witnesses. 

The plaintiffs’ witnesses, on cross examination, proved, that 
previously to the possession of the plaintiffs in 1845, Matlock 
and his wife, and the other defendants, were in possession and 
had been for some time, and that they got possession from one 
Nicholas, who had for a long time before been in possession. 
This is the substance of all the evidence, as we understand the 
bill of exceptions, that went to the jury, except a demand of 
possession and simple refusal, before this suit was brought. We 
think the plaintiffs proved their possession sufficiently, but it is 
mecessary to advert to some of the opinions of the Circuit Court 
upon the evidence. Matlock’s counsel requested the court to 
charge the jury, that the question, as to how Matlock entered 
the house, was not the question before them, and that, to au- 
thorise a finding for the plaintiffs (below,) it must appear from 
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the evidence that there was a holding of the possession or de- 
taining by force; that a mere demand of possession by the plain- 
tiffs, and refusal to deliver the possession by the defendant, woulid 
not be sufficient evidence of a forcible detainer; that proof that 
defendant said to a stranger to the parties and in conversation 
with him, plaintiffs below not being present, that he had got 
possession of the property, which was his own, and that he intended 
to hold it if he could, was net sufficient evidence of forcible 
holding to sustaia the complaint. But the court refused to give 
any of these charges, except the first, to wit, that a holding by 
force was necessary, which was given, with this qualification, 
that a demand of the possession of the premises by the plaintiffs 
and refusal by the defendant to surrender was sufficient evidence 
of forcible detaining to support the complaint of forcible detain- 
er, and that ne farther preof of force was necessary to satisly that 
allegation of the complaint, to all of which the defendant below 
excepted. 

I think the whole opivion given in the qualification just stated 
is erroneous. ‘The circuit judge was, perhaps, misled by the 
language of two cases decided by our predecessors, in which, 
however, I do not think the precise question arose or was in- 
tended to be decided. The first of the cases is Wright v. Lyle, 
4 Ala. 112. It is stated in the head note that a possession 
peaceably acquired will be converted into a forcible aud unlaw- 
ful detainer, by a refusal to yield the premises on demand and 
forcibly retaining them. 

In that case the complaint stated that the defendant unlawful- 
ly entered and forcibly and unlawfully detains and keeps pos- 
session of said lands and appurtenances, &c. On the trial, the 
defendant asked a charge ‘that as there was no proof intro- 
duced to show that the defendant manifested any force in word 
or action, they could not find the defendant guilty of a forcible 
entry or detainer, or of a forcible detainer, which charge the 
court refused togive.”’ In reference to this charge and another, 
it was observed by the judge who gave the opinion in this court 
—‘* What the evidence was in this case we are not informed, 
as it is not set out in the record,” and then he mentioned what 
was stated iu the complaint, and added, “if, therefore, the de- 
fendant obtained peaceable possession of the premises, his refu- 
sal to yield the possession on demand, and forcibly retaining it, 
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would be a forcible detainer.” Now, it will be observed, that 
the attorney before the justice of the peace, who asked the charge, 
assumed that there was no proof of foree. If there was really 
no proof of the kind,.the refusal of the justice to give the charge 
was faisly before this court. But it was observed in this court: 
“ What the evidence wag in this case we are not informed.” 
That was saying in effect, that it does not, therefore, appear, 
that the justice erred in refusing the charge requesied, because 
it was abstract, so far as the record shows. But the court re- 
ered tothe eonmplaint, which, among other things, stated 9 forci- 
ble detainer, and said, “if, therefose, the defendant obtained 
peaceable possession of the premises, his refusal to yield the 
possession on demand, ‘and forerbly retaimng at, would be a 
forcibSe detainer.”” So that the court here ‘did net say or de- 
eile that a refusal to yield possession on demand would be a 
forcible detainer, but the '* forcibly detaining in” was also neces- 
sary to constitute a forcible detaines, and the kind or quantum 
of the foree was passed over, as it was mot necessary in that 
case to mention them. ‘That ease, then, as a support to the 
Opinions of the circuit judge im this ease, amounts to no- 
thing. 

The next is the ease of Huffaker v. Boring, S Ala.S7, which 
was a case of forcible entry and detainer, in whieh the complain- 
ant, after stating the forcible entry and detainer of the premises, 
alleced the ‘detaining and holding the same, by such words, 
circumstances or actings, as had a natural tendency to excite 
fear, or apprehension of danger.” It was in respect of the com- 
plaint, if to any thing in the reported facts of the case, that the 
court observed: “ln respect to the quantum of force necessary 
to sustain the proceeding for a forcible entry and detainer, it has 
been held that the bare entry on the possession of another (with 
or without title,) without his consent is, in contemplation of law, 
a forcible entry,"—citing 4 Bibb’s Rep. 308, 420; 3 Marsh. 
347; and adding: ‘So, a mere refusal to restore the premises, 
is in itself force, within the statute.” —Citing Ewing v. Bowling, 
2 Marsh. 25, and Swartswelder v- U.S. Bank, 1 J. J. Marsh. 44. 
Now, in the opinion from which this extract is made, our prede- 
cessors only stated what bad been held in Kentucky, and cited 
the cases. The last of those cases, (Swartswelder v. U. 8. 
Bank, 1 J. J: Mash. 44,) gives the clue to them all, as it ap- 
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pears they were founded on a Kentucky statute, differing :nost 
essentially from ours, and also from the English and New York 
statutes. 

The Kentucky statute declares, as the case in 1 J. J. Marshall 
shows, “that the forcible entry meant by it is an entry against 
or without the will of the individual in possession.” And the 
court said, ‘if then an entry without the cansent of the possessor 
is a forcible entry, a detention against his will must be a forci- 
ble detainer.” The first branch of the Kentucky doctrine was, 
therefore, in obedience to an express statute, and the second 
resulted from it. 

The complaint in this case was of a forcible and ualawfal de- 
tainer. ‘There was no evidence of the latter. The only ques- 
tion is, whether the bare refusal of the defendants to give pos- 
session, when demanded, was such force as to support the com- 
plaint of a forcible detainer. We think it was not ander our 
statute.—See the People ex rel. Kline v. Rickert, S Cow. 226, 
and 13 Johns. 340. We also think there was errer in refusing 
the charge requested in relation to what the defendant said to a 
stranger in conversation. It appears that Matlock offered in evi- 
dence, to prove his right of entry, the decree and proceedings of 
a suit in chancery, in which he and otlier defendants were coim- 
plainants and John P. Nicholas was defendant, which was reject- 
ed by the court and he excepted. ‘The bill of exceptions was 
prepared, it appears, with a view of attaching a transcript of that 
suit to it, but that was not done. The transcript does not ap- 
pear. We, therefore, cannot determine whether there was error 
in rejecting itor not. But for the other errors, the judgment of 
the Circuit Court is reversed and the cause remanded. 
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MOORE, Apm’r, rs. LESEUR & WIFE. 


1. Although a demurrer opens the pleadings and reaches back to the first er- 
ror committed, yet it cannot be visited, in favor of the party demurring, 
upon separate and distinct pleas, on which he has previously taken issue. 

2. Where a party, without objection, takes issne on a bad plea and goes to 
trial, he cannot afterwards avail himself of the irregularity. 

8. By the common law, when the plaintiff failed to demur to the plea of ni/ 
debet pleaded to debt on a specialty, he was bound to prove every allega- 
tion in his declaration. Our Statute, (Clay's Dig. 340, § 152,) changes the 
common law in this respect, so far as to dispense with proof of the execu- 
tion of the instrument declared on, whether under seal or not, unless de- 
niel by plea supported by affidavit, but the plaintiff is still bound to pro- 
dace the instrument on the trial, and if, when produced, it varies from that 
described in the declaration, the defendant may move to reject it, or test 
its legal sufficiency by demurrer to the evidence. 

4. Whether 2 writing sued on is a sealed instrument or not, there being no 
such ambiguity as. would authorise explanatory parol proof, must be deter- 
mined by the construction of the instrument itself, and is a question pecu- 
liarly within the province of the court. 

. A writing executed prior to the statute of 1859, with nothing on its face 
to indicate that the parties intended it to operate asa specialty, except a 
scroll after the signature, with the word sea/ written within, is not to be 
regarded as a sealed instrument. 

6. Where to a plea of tho statute of limitations, in an action against husband 

an! wife for a debt contracted by the wife whilst sole, the plaintiff replies 

a subsequent promise by the defendants, &e., it is necessary for him to 

prove a promise that is binding upon each, otherwise the issue is not sus- 

tained and he cannot recover. 

A promise by the husband to pay the debt of the wife, contracted dum so!v, 

is not in law the promise of the wife, and will not take the demand as 

against her out of the influence of the statete of limitations. 
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Error to the Cireuvit Court of Marengo. ‘Tried before the 
Hon. Geo. D. Shortridge. 


Byrp, Henzey and Vary, for the plaintiff in error. 
Brooks and Mannine, for the defendants. 


CHILTON, J.—This was an action of debt bronght by the 
plaintiff in error to recover of the defendants upon a writing, in 
the following form—* $2535.—By the 25th December next, l 
promise to pay the Thomas J. Moore, administrator of H. H. 
Moore, deceased, twenty-five hundred and thirty-five doliars, 
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for value received of him.—Feb. 10th, 18837—(signed) PENgE- 
LopE N. Moore—[srat.’’] 

The first count of the declaration describes this instrument 
as a writing obligatory—sealed, &c. ‘The second count de- 
clares upon it as a promissory note. ‘The common indebitatus 
counts are added. The defendants pleaded to all the counts, 
‘‘ that they did not owe the said sums of money demanded, or 
any part thereof, in manner and form,” &c. ; and to the 2d, 3d 
and 4th counts they pleaded the action did not accrue within 
six years next before the commencement of this suit, &c. The 
plaintiff took issue upon the first plea, and to the second replied 
that the defendants did, within six years next before the com- 
mencement of the suit, undertake and promise, &c. Rejoinder 
that the said Penelope N. Leseur did not, while sole and un- 
married, promise within six years next before, &c. To this rejoin- 
der the plaintiff demurred, and the court sustained the demurrer. 

The plaintiff having introduced and closed his testimony, 
the defendants filed their demurrer thereto, in which the plain- 
tiff joined, and thereupon the court adjudged the law upon 
the facts in favor of the defendants and gave judgment against 
the plaintiff for cost. 

It appears from a bill of exceptions, which it is agreed shall 
be considered as containing the facts, as if set out in a demurrer 
to the evidence, that the plaintiff read to the jury the note signed 
by Penelope N. Moore, who was sole at the time she gave the 
same, and to which note, after the signature, was a scroll com- 
posed of circumflex lines, within which was written the word 
‘‘seal.”” There was some evidence from which a jury might 
infer a promise on the part of Leseur to pay the debt sued for 
within six years next before the commencement of the suit. At 
all events, we will consider this fact as conceded, since the con- 
cession does not affect the result of the cause in this court. It 
appears, further, that Mrs. Leseur has a separate estate settled 
upon her, and that her husband is, and was at the time he ac- 
knowledged this demand to be subsisting against him, her trus- 
tee of such estate. 

Several grounds are taken in this court by the counsel for 
the plaintiff in error, why this judgment should be reversed. 
We have deliberately considered them, and will now state, as 
briefly as we can, our conclusions. 
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1. It is insisted that the plea of nl debet to the first count, 
which is upon a sealed instrument, is bad, and that the de- 
murrer to the rejoinder of the defendants to the plaintiff’s 
replication to the second plea reaches back to the first plea, 
notwithstanding the plaintiff had taken issue upon that plea, 
raising no objection whatever to it. We do not so under- 
‘stand the law, as to the effect of this demurrer. A demur- 
rer opens the pleadings and goes back to the first error, but 
we have nowhere seen it held that it could be visited back in 
Savor of the party demurring upon separate and totally distinct 
pleas, upon which he had taken issue, thereby waiving all objec- 
‘tion to them, and expressly withdrawing them from the conside- 
ration of the court on demurrer. We apprehend no such de- 
cision can be found.—1 Chitty’s Pl., (edit. of 1847,) 668-9, 
and note 1. 

2. But it is here insisted that the plea of nil debet was no 
plea to the first count, and that the court should have entered 
upon that count, nil dicit. We concede, the plea was bad to 
the first count. Such have been our uniform decisions, and such 
was the practice under the rules of the common law.—1 Chitty’s 
Pl. 482. But the plaintiff took issue upon it without objec- 
tion, and went to trial. It is then too late to object for such 
informality. He treated it as a legal plea, and the cause under 
the issues presented went against him; he ought not now to be 
allowed to allege its invalidity, as under such a precedent, a 
plaintiff might often find it highly advantageous to take issue 
upon a bad plea, since, if he lose his case, he would be sure of 
setting the proceedings aside. ‘The court did not err in re- 
fusing to arrest the judgment. and of course should not have 
rendered judgment for the plaintiff. The case of Meyer v. 
McClean, surv., &c., 1 Johns. R. 509, (S.C., 2 ib. 183,) fully 
sustains this view. The plea must be demurred to, if the plain- 
tiff desires to object to it—2 Johns. Cas. 257; Bullis v. Gid- 
dens, § Jobns. R. 83. So when, to an action of debt, the de- 
fendant pleaded non assumpsit, and issue was taken and tried, it 
was held that-he could take no advantage of the irregularity.— 
Stone v. Gover, 1 Ala. 287. 

3. The plaintiff contends that the plea of nil debet admits the 
instrument declared on to be a sealed obligation, and that there- 
fore the defendant could not object to its legal effect as such. 


* 
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By the common law, when the plaintiff failed to demur to the 
plea of nil debet, when pleaded to debt on a specialty, such as 
on a bail bond, or bond setting out the condition and breach, 
&c., he was bound to prove every allegation in his declaration. 
1 Chitty’s Pl. 183. Our statute, which declares that the court 
shall receive the writing, whether under seal or not, as evidence 
of the debt or duty for which it was given, and that the defend- 
ant shall not deny the execution of the same, unless it be by 
plea supported by the affidavit of the party putting it in, (Clay’s 
Dig. 340, § 152,) changes the common law in this respect, and 
in our opinion, while it dispenses with proof of the execution 
of the note or writing declared on, the plea not being sworn to, 
yet the plaintiff is bound to produce the instrument as evidence, 
and if that produced varies from that described in the count, the 
defendant may move to reject the evidence, or test its legal suf- 
ficiency upon demurrer to it. 

4. The next, and the important question in this case, is, 
whether the note sued upon is or is not a sealed instrument. 
This question, the plaintiff argues, should be tried by the jury. 
We do not think so. It is peculiarly the province of the court 
to construe written instruments and expound them to the jury 
when requested to do so.—Long v. Rodgers, 17 Ala. 540; 
Bank at Mobile v. Boykin, 9 ib. 320. If the court refer their 
construction to the jury, it is the reference to them of a legal 
question, and clearly erroneous. The court must look to the 
iustrument itself to ascertain its character, and in this view, it is 
wholly immaterial what the parties intended, unless the evidence 
of their intention is found upon the face of the writing, there being 
no such ambiguity as would authorise explanatory parol proof. 

5. We come then to consider, what is the character the law 
affixes to this instrument. It is very clear that the statute of 
1839 can have no influence upon this contract, which was en- 
tered into before it was passed. ‘That statute was not designed 
to change the nature of contracts already made, but to operate 
prospectively ; hence the instrument in question must be tested 
by the law which existed at the time of its execution. Thus 
tested, we have no hesitation in pronouncing that the word seal, 
written in a scroll afier the signature, without any thing further 
to indicate the intention of the parties to make it a sealed instru- 
ment, does not constitute it a specialty. This precise question 
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came before the court at an early day, (Lee v. Adkins, Minor’s 
R. 187,) and it was adjudged in accordance with the view we 
have expressed. ‘The question again arose in Carter & Carter 
v. Penn, 4 Ala. 140, and there it was held that although the 
note was executed since the statute of 2d Feb. 1839, yet the 
word “seal,” written within circumflex lines afier the signature, 
did not constitute it a sealed instrument. The case of Linsey 
& Atkinson v. The State, 15 Ala. 43, is very different from the 
one before us. That arose under the statute of 1839. In that, 
the parties in the body of the instrument gave most indubitable 
proof of their intention to create a sealed instrument. They 
call it an “obligation.” They “bind and oblige themselves,” 
&c. &c.; and follow the obligation with their scrolls and the 
word seal written therein. In this case there is nothing on the 
face of the instrument to aid it, and we cannot agree that the 
fact that it was given to an administrator, whom the statute re- 
quires to take bond, &c., would authorise us to place a differ- 
ent construction upon it. The addition of administrator, &c., 
affixed to the name of the payee, the law considers a description 
of the person.—Peters v. Heydenfeldt, 3 Ala. 205; and for the 
court to go out in search of the extraneous matter of fact to as- 
certain whether the party intended the instrument to operate as 
a parol undertaking, or a specialty, would be to throw open the 
door for paroi proof to vary written instruments, and to make 
the court the trier of such facts as might indicate such inten- 
tion. This would result in the greatest uncertainty and incon- 
venience. 

We think it is clear, under our previous decisions, from which 
we are not at liberty to depart, as we should doubtless destroy 
rights which have grown up under them, that this is not a sealed 
instrument. 

6—7. The remaining inquiry is, conceding that the husband 
promised to pay this demand, would such promise under the 
pleadings in this cause, take the case without the influence of 
the statute of limitations, so as to authorise a judgment against 
the husband and wife, or if not against both, whether such pro- 
mise would justify the court in rendering judgment against 
him alone? It is very clear that no judgment could properly 
be rendered in this. case against the husband alone, for the rea- 
son that there are no allegations in the pleadings which would 
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justify such judgment. The suit is against both husband and 
wife, to recover upon the debt of the wife, contracted by her 
dum sola, and for which he is sought to be charged by reason of 
his intermarriage with her. ‘To the plea of the defendants, that 
the cause of action did not accrue within six years next before the 
commencement of the suit, the plaintiff replied, that the defend- 
ants did undertake and promise within six years, &c., in manner 
and form as the plaintiff hath above thereof complained against 
them, and upon this replication issue was taken. If the fact, 
set forth in the replication, of a subsequent promise, be not true, 
the plaintiff fails to make out his case, and consequently cannot 
recover. ‘To sustain the issue in favor of the plaintiff, it there- 
fore becomes necessary for his counsel to maintain the proposi- 
tion, that the promise of the husband, after the marriage, takes 
the case without the statute as to the wife. It will nut do to 
hold that because the plea is entire, and both the defendants 
unite in it, that each is concluded by whatever would conclude 
the other. However true this may be as a general rule of 
pleading, it does not apply to this case; for here the issue is 
upon the replication, which-avers the undertaking and promise 
of both husband and wife, and the onus of proof is upon the 
plaintiff. Since, then, it is not pretended that the wife, aside 
from the husband’s promise, has done any thing to take the case 
without the statute, the plaintiff in respect to his replication 
brings himself within the influence of the rule he invokes against 
the defendants, namely, that the replication avering the proinise 
of both is entire, and can alone be sustained by proof of such 
promise on the part of both. The rule extends as well to rep- 
lications as to pleas.—Truman v. Hurst, 1 Term R. 40; Web- 
ber v. Terill, 2 Saund. 127, note e; 1 ib. 25, n. 2. So that the 
question resolves itself into this, does the promise of the hus- 
band to pay the debt of the wife, contracted dum sola, amount 
in law toa promise of the wife, so as to take the demand as 
against them both ovt of the influence of the statute of limita- 
tions? Upon this point, we think the law is settled against the 
plaintiff in error.—Angel in his work on Limitations, (p.'239,) 
says, ‘*A promise by the husband that he will see a debt paid, 
which the wife contracted when sole, which has been barred by 
ihe statute, will not remove the bar in a suit against husband 
and wife.” For this, he cites Powers v. Southgate & Wife, 15 
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Verm. R. 471, which fully sustains him. In Pittam v. Foster 
et al., 1 B. & C. 247, (S. C. 8 Eng. C. L. R. 106,) the Court 
of King’s Bench held that the promise of a co-obligor did not 
take the case without the bar of the statute as against a married 
woman, who executed the note when sole, jointly with the party 
promising, but who married previous to such subsequent pro- 
mise. Abbott, C.J., said, “The marriage of a woman, who 
is one of several joint makers of a note, may create great difli- 
culties in suing; but when such difficulties occur, they must 
arise from the fault of the holder of the note in not enforcing 
payment before six years have expired.” In that case the wife 
had been married for more than six years before the action was 
commenced, and it was said she had no power to contract or 
make a promise after the marriage, and that ‘‘no one else could 
make a binding promise for her.” The wife during the cover- 
ture could make no promise which could be enforced zn @ court 
of law; much less taen could a binding promise be implied by law 
from the promise of the husband, either expressly made or infered 
from his having charged the plaintiff with the assets for which 
the note was given, in the settlement had in the Orphans’ Court. 
See, upon this point, Kline v. Guthart, 2 Penn. R. 490; Angel 
on Lim. 289; Clancey’s H. & W. 173. 

The case of Powell v. Powell, 10 Ala. 900, does not mili- 
tate against the view here taken. In that case, it was held that 
the admissions of the husband, made in a conference with the 
supposed debtor to the wife, arising out of transactions with her 
while sole, that nothing was due, cast upon her the burthen of 
showing that the parties were mistaken. ‘The husband has 
power to release or discharge the debtor from liability on choses 
in action accruing to the wife while sole, (Clanc. H. & W. 110,) 
and his admission during the coverture, that nothing was due 
him in her right, may well be received against her after the 
termination of the coverture ; but it is quite a different question 
whether he can create a liability upon the wife, or revive an 
extinguished liability, so as to charge her in a court of law, 
either with or without her consent. ‘That he occupies the rela- 
tion of trustee of her separate estate, makes no difference 
whatever, so far as the legal remedy is concerned. It is only 
in a court of equity that she can be treated as though she were 
sole, in respect of her separate estate. We would not, nowever, 
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have any thing we have said construed into an intimation that 
the facts of this case will justify relief in a court of equity. We 
have not examined that question, and it would be improper to 
express any opinion in relation to it. 

It follows from the views we have expressed, that the court 
did not err in giving judgment upon the demurrer for the de- 
fendants below. It is therefore affirmed. 


LOCKETT vs. HOWZE. 


1. Where the payee of a note, not payable in Bank, assigns it for value and 
binds himself ‘‘for the payment of the same until paid,” the necessity of 
Suit against the maker at the first court to which suit can be brought is 
thereby waived, and his liability is complete, whenever the endorsee shall 
have exhausted his legal remedy against the maker. 


Error to the Circuit Court of Perry. Tried before the 
Hon. John D. Phelan. 


A. B. Moore, for the plaintiff in error. 
Garrortt, for the defendant. 


DARGAN, C. J.—The defendant demurred to the first 
count of the declaration, which demurrer was sustained, and this 
is one of the assignments oferror. ‘This count describes a note for 
two hundred and seven dollars and sixty-six cents, made by 
Woodson Daniel, payable to the defendant, dated the 11th of 
May 1842, and due on the first of January 1843. On the 10th 
of June 1842, the defendant endorsed this note to the plaintiff 
in the following language: “I assign the within note to T. H. 
Lockett for value received, and bold myself bound for the pay- 
ment of the same until paid.’ It is also alleged that suit was 
commenced against the maker to the January ‘Term of the Coun- 
ty Court 1845, and judgment obtained against him, upon which 
execution had been issued and returned no property found. It 
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is then avered that the note has not beea paid by the maker and 
that he is unable to pay it, and the count then concludes with 
the super se ussumpsit. 

It is not contended that this count is sufficient to charge an 
endorser, whose liability to pay was to become absolute by the 
performance of the usual conditions. But it is insisted that the 
defendant, by his endorsement, either assumed an absolute and 
unconditional liability, or if a suit against the maker and a return 
of no property was a condition precedent to the plaintiff’s right 
of action against the defendant, still under this endorsement he 
may be charged, notwithstanding the suit against the maker was 
not commenced until two years after the maturity of the note. 
The contract of an endorser is conditional, and the holder must 
strictly comply with the conditions in order to render the en- 
dorser’s liability absolute. Butas these conditions are intended 
for the benefit of the endorser, he may waive them, either by his 
contract of endorsement or otherwise.—Story on Bills, § 215. 
It is true, that the conditions upon which the liability of an en- 
dorser of a note, not payable in Bank, is made to depend, differ 
in this State from the conditions attached to such a contract by 
the law merchant. Here the endorsee must sue the maker of 
the note to the first term of the court, to which he can be pro- 
perly sued after the endorsement is made, and upon the rendi- 
tion of judgment, he must issue execution and have it returned 
by the proper officer no property found; and if suit be not 
brought to the first court, the endorser is discharged from liabili- 
ity, unless it was delayed with his consent.—Clay’s Dig. 333. 
But these conditions precedent to the liability of an endorser 
may as well be waived by him as the conditions of demand and 
notice required by the law merchant; and I think the defendant 
by his contract has waived them, and that he assumed an abso- 
lute and unconditional obligation to pay the money, unless it 
was paid by the maker. This was the only contingency to iis 
(the defendant’s,) absolute liability. We must always ascer- 
tain the liability of a party by the extent and nature of his con- 
tract. The obligation assumed by the defendant was, that he 
was bound for the payment of the note until it was paid. Unless 
therefore, the note was paid, the defendant was bound to its pay- 
ment, for this was the extent of his obligation, and that being his 
obligation, it is only necessary to aver that the note was not paid 
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by the maker; this averment shows the defendant’s liability. In 
the case of Allen v. Rightmere, 20 Johhs. 364, the defendant 
endorsed a note in the following words: ‘For value received, 
I assign, sell, and guarantee the within note to John Allen or 
bearer.” The court said that it was the duty of the maker to 
pay the note at maturity, and if he failed to do it, the endorser 
was absolutely and unconditionally bound. So in the case be- 
fore us, the endorser is bound until the note is paid, and if the 
maker fail to pay, he, the endorser, must. 

We think the court erred in sustaining the demurrer to the 
first count in the declaration, and it is not, therefore, necessary 
to examine any other question, for the view here taken shows 
that the defendant is liable for the payment of the note. 


CHILTON, J.—It is clear in this case that by the endorse- 
ment, the holder or endorsee was relieved of the necessity of 
sueing the maker to the first court, but I am not prepared to say 
that he may maintain his action without taking any steps to re- 
cover the amount o1 the maker. This point is not necessarily 
involved in the case before us, as there has been a suit and a re- 
turn of no property against the maker, and I prefer resting my 
concurrence in the result attained by the Chief Justice upon the 
whole case, without expressing any opinion as to whether this 
action could be maintained in the absence of any a by 
the endorsee against the maker. 


PARSONS, J.—I concur in the result, but agree with my 
brother CuitTon in the propriety of limiting the opinion, so as 
to rest it upon the whole case made by the record. 
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THE STATE BANK vs. SEAWELL. 


1, The absence of a party from the State cannot be proved by general reputa- 
tion. 

2. The payee of a bill is a competent witness for the drawer, in a suit 
against him by the endorsee, to impeach its validity. 

8. The provision in the statute of limitations (Clay’s Dig. 827, § 84,) which 
entitles the creditor to bring suit after the return of an absent debtor, &c., 
applies not only to a resident debtor who has temporarily absented himself, 
but to a non-resident who has come into the State for the first time after the 
cause of action accrued ; and such non-resident, if he has appeared openly, 
not concealing himself from, nor evading the creditor, may rely upon the 
time he has actually been in any part of the State, although he be travel- 
ling, and although the creditor has no actual notice of his presence. 

4. Proof by the plaintiff that the defendant was a non-resident at the time 
the contract was made, or the cause of action accrued, raises the presump- 
tion of continued absence from the State, and throws upon the defendant 
the burthen of showing when it ceased, and that he has actually been with- 
in the State a sufficient length of time to create a bar under the statute. 


Error to the Circuit Court of Perry. Tried before the 
Hon. John D. Phelan. 


Tuts was an action by the plaintiff against the defendant in 
error as the drawer of a bill of exchange, dated the 7th. August 
1840, at six. months afier date. The suit was commenced on 
the 25th day of April 1848, and the cause was tried on issues 
formed on a special plea of non est factum and the plea ef the 
statute of limitations of six years. ‘The remaining facts of the 
case will be sufficiently understood from the opinion delivered 
by the court. 


Hveu Davis, for the plaintiff in error. 


Garrott, for the defendant. ‘ 


PARSONS, J.—1. The plaintiff offered to prove on the 
trial by a witness that, according to general reputation in the 
neighborhood of the defendant’s plantation, he was out of this 
State from the 12th day of April to the 17th day of September 
1842, but the court rejected the evidence. In this, we think, 
there was no error. His absence might have been proved by 
positive or circumstantial evidence; it was a particular fact upon 
which the rights of the parties were to depend more or less, and 
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it could not be proved by reputation or hearsay evidence. No 
case, I believe, has gone so far. 

2. The payee of the bill, who was released by the defendant, 
was admitted as a witness for him, and the plaintiff excepted to 
that also, and now contends that he was incompetent as a _ wit- 
ness to impeach the validity of negotiable paper to which he 
was a party, on the ground of policy, and also because the de- 
fendant by his p'ea had denied the making of the bill. The 
opinions of this court, 1 Ala. 133, and 8 ib. 135, and the cases 
there cited, as well as others, are authorities in favor of the com- 
petency of the witness upon the first ground. It is not perceiv- 
ed that the witness had any actual interest on the side of the de- 
fendant, especially as he was released, which distinguishes this 
case from Herrick v. Whitaey, 15 Johns. 240, and Shaver v. 
Ehle, 16 ib. 201. We think the witness was competent. 

3. The Circuit Court held, in substance, that the defendant 
was entitled to the benefit of all the time that he was in this 
State, after the maturity of the bill and before the suit was 
brought, including the time he was within this State on his jour- 
neys to and from his plantation in Perry county. It appears 
by the evidence that the defendant resided in North Carotina at 
and before the time of the date of the bill and continued to re- 
gide there until the fall of 1843, when he moved to this State. 
But it also appears that for some years before the date of the 
bill until his removal to this State in the fall of 1843, he visited 
his plantation annually, and remained there from the fall till the 
spring on each of his visits, and that since his removal he has 
remained in this State. ‘There was no evidence that he came to, 
remained in, or left this State clandestinely at any time, or that 
he ever evaded the plaintiff, but it does not appear that the plain- 
tiff had notice of his presence in this State. 

The statute is that if the debtor be out of this State at the 
time’ of the cause of action accruing, or at any time during 
which a suit might be sustained on such cause of action, then 
the person entitled to the action may bring the same against the 
debtor after his return into this State; and the time of the debt- 
or’s absence shall not be taken as part of the time limited by the 
act, (Clay’s Dig. 327, § 84,) which in cases like this is six years. 
Although the act uses the word return, which, indeed, can have 
a literal application in this case, yet almost all courts have held 

41 
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acts, similar in this respect, to extend to persons who never re- 
sided in the State, but came into it, after the cause of action 
accrued, for the first time.—16 Pick. 363; 14 Mass. 203; 11 
Wheat. 361; 3 Johns. 261; 5 Howard’s (Miss.) R. 266. 

The savings in the statutes of limitations of several, if not all 
of the States, in respect of debtors returning into the State, are 
in other respects, not identical with ours. The saving or ex- 
ception in Massachusetts applies where the debtor was absent, 
without leaving property in the State; and there it seems to be 
the doctrine that the creditor either must have known of his re- 
turn, so as to have had an opportunity to arrest him, or that his 
return was so public as to amount to constructive notice or 
knowledge, and to raise the presumption that if the creditor had 
used ordinary diligence the debtor might have been arrested.— 
Little v. Blount, 16 Pick. 359. And there are intimations, if 
not decisions, to the same effect elsewhere.—Fowler v. Hunt, 
10 Johns. 475. But I think we cannot hold, in this State, any 
thing more under the saving clause of our act, than that the 
debtor must appear openly in this State, not concealing himself 
from or evading the creditor, in order to have a right to defend 
upon the time he was aetually in this State. His presence in 
the State is all the statute requires, and that the time of his ab- 
sence from the State is not to be taken as part of the time limit- 
ed by the act. Without engrafiing provisions on the exception 
or saving of the act, which were, perhaps, intentionally omitted 
by the Legislature, we can require nothing more than an actual 
open presence in the State. Therefore, we think, the defend- 
ant was entitled to the benefit of all the time he was in any part 
of this State, over which the courts had unobstructed jurisdic- 
tion, and consequently, we think, he was entitled to the benefit 
of the time he was travelling in this State, from and to his plan- 
tation. The statute of limitations is regarded now as a statute 
of repose and should have the full effect the Legislature intend- 
ed. 

4. The court refused to charge, as requested by the plaintiff, 
that if the jury believed from the evidence, that the defendant 
resided and made the bill out of this State, and did not remove 
here till after the fall of 1543, that then the onus was on him to 
prove that he was in this State six years after the bill matured 
and before the suit was brought, and the plaintiff excepted. 
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Whether material or not that the bill may have been drawn be- 
yond this State, there were some circumstances in evidence from 
which the jury might possibly have infered that fact. There- 
fore, the charge prayed was not abstract, but had reference to 
the evidence before the jury. The plaintiff by the nature. of its 
replications took the onus of proof upon itself, but the onus may 
shift in the course of a trial several times. When the plaintiff 
proved the non-residence of the defendant when the bill matured 
or when it was drawn, that turned the presumption against the 
defendant, because his non-residence was prima fucie evidence 
of his absence and it lay upon him to show when it ceased; or, 
by evidence, to repei the presumption of his absence, that arose 
from it. Ifa court is expressly requested to charge with refer- 
erence to the analysis of the evidence, it ought, in most cases 
at least, to be done. in this case, if the jury had been told that 
the fact of non-residence made a prima facie case against the 
defendant, and that the burthen of answering it by evidence was 
upon him, the jury might have come to a different conclusion 
probably, than they did by looking at the evidence in a mass, 
without contrasting the positions of the parties or knowing upon 
whom the burthen lay. For refusing to give this charge there 
was error, we think, and for that alone the judgment is reversed 
and the cause remanded. 


MOORE vs. EASLEY, Apm’s. 


1. The appearance of the parties, on a motion to set aside a judgment and 
re-instate the cause on the docket, dispenses with the necessity of notice. 

2. Where an attorney has appeared in the cause in the court below, without 
objection, his authority cannot be questioned in the appellate court. 

3. Where a sole plaintiff dies during the pendency of the suit, a judgment 
rendered in his name is a nullity, and the court, in which it was rendered, 
may set it aside at a subsequent term, and re-instate the cause on the 
docket. 

4. In such case the action is not discontinued by the failure of the personal 
representative, for more than two years, to have the judgment set aside and 
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the suit revived, but the court, in contemplation of law, is to be considered 
as still having jurisdiction of the cause. 

5. Upon the death of the plaintiff pendente lite, it ts not necessary, if the 
defendant has been regularly brought into court, to sue out a scire facias, 
but the practice is to suggest his death, and if the suggestion is not denied, 
it is entered of record, and on the production of the letters testamentary or 
of administration, the cause is revived and immediately proceeds in the 
name of the personal representative. 


Error to the County Court of Perry. 
Garrort, for the plaintiff in error. 


A. B. Moore, for the defendant. 


CHILTON, J.—Bushrod W. Bell, by Lea & Hines, 
his attornies at law, brought an action in the County Coart of 
Perry against Moore, the plaintiff in error, to recover the 
amount of a promissory note for $200, signed by said Moore 
and one W. H. Carey. Afterwards, at the February Term of 
said County Court, the writ having been duly executed and the 
defendant failing to.appear, a judgment by default was entered 
against him on the note described in the declaration, for $285 
33. On the Sth.day of July 1847, Moore filed in said court 
his petition, setting forth the death of Bell at the time of the 
rendition of said judgment; that he had ao recollection of 
the writ im the cause having been served upon him—had no 
knowledge of the pendency of the suit, and that he had paid 
the money to Carey at Bell’s request, and that Bell agreed to, 
look to Carey alone for payment. The petitioner prays that 
an execution which has issued on said judgment against him 
and one Jack F. Cocke, his security in a forfeited forthcoming 
bond, may be superseded, and that the judgment on which it 
issued be declared null’ and void. Upon this petition a super- 
sedeas was awarded. Afterwards, at the July Term 1847, the 
same was dismissed by the courf, at the instance of the attor- 
nies for Bell. 

At the July Term 1848, the record recites that Moore and 
Cocke ‘‘came by their attornies, and also came Messrs. Lea & 
Hines, original attornies of record in the suit of Bell against 
Moore, representing themselves as attornies for the defendant, 
and in his behalf deny his death before the issuance of the exe- 
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cution sought to be quashed, as set forth in the petition for su- 
persedeas. And the said plaintiffs take issue with them as to 
said plea, and the said plaintiffs now before the court withdraw 
their motion, as set forth in their petition, to set aside and to de- 
clare null and void said judgment on which said execution is- 
sued, and now only insist before the court, and move it to quash 
the execution set forth in their petition, and do not ask or move 
to set aside the said judgment, and insist before the court that 
said judgment shall not be set aside: But it appearing to the 
satisfaction of the court that said Bell died before the said judg- 
ment was rendered, and said Lea & Hines moving said court, 
and wishing said judgment should be set aside—lIt is therefore 
considered that the said executions mentioned in the said peti- 
tion, be quashed, annulled and held for novght, and the judg- 
ment annulled and set aside, &c.”’ 

It was further ordered, as a part of the same entry, ‘that the 
cause of Bushrod W. Bell v. John B. Moore be re-instated 
upon the trial docket, which is resisted and objected to by the 
attorney of said Moore, to which they excepted,” &c. ‘Then 
follows an entry re-instating the cause, next the suggestion of 
Bell’s death, and the revival of the action in the name of Easley, 
as his administrator, and a judgment by default in the name of 
Kasley as such, for $325. 

To reverse this judgment, the defendant, Moore, brings 
the case to this court upon writ of error: And he insists, 
first—That we cannot look to that portion of this record 
which relates to the supersedeas, and that it should constitute 
no part of the record of the proceedings in this case. It is 
unnecessary, in our opinion, to decide whether the proceed- 
ings had upon the supersedeas form a part of this cause or 
not. It is quite certain that the setting aside of the first judg- 
ment rendered in the name of Bell, after his death, forms a part 
of this cause, and that shows that when the judgment was set 
aside and the cause re-instated upon the trial docket, the de- 
fendant, Moore, was present in court by his attorney, objecting 
to the same, and excepted to the ruling of the court. It is 
very clear then, that this appearance dispenses with the neces- 
sity of notice, so far as the motion to set aside the original judg- 
ment and re-docket the cause is concerned.— Wheeler et al. v. 
Bullard, 6 Por. 352; Hobson & Sons v. Emanuel et al. 8 ib. 
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442; Moore v. Phillips, ib, 567. This much of the entry we 
are bound to regard, as it relates to and forms a part of the his- 
tory of this cause. 

2. It is. however, objected that the order setting aside the 
first judgment is a nullity, since it was made upon the motion of 
Messrs. Lea & Hines, the attornies for Bell, whose authority 
as such ceased with Bell’s death. Ordinarily, the powers of 
an agent or aliorney cease upon the death of the principal, but 
the rule is not of universal application. ‘There may be powers, 
coupled with an interést, which survive. It is not, however, 
necessary to inquire in this case, what the duty of an attorney 
at law is with reference to a cause in which he is employed, 
after the death of his client; for if we concede he is bound to 
do nothing more than to suggest his death upon thé record, so 
that the proper parties may be made—if, in other words, his 
powers in regard to the cause cease, as the counsel for the plain- 
tiff in error contend, then the counsel for Bell had no authority 
to move for judgment after his (Bell’s) death, and having caused 
an unauthorised, irregular judgment to be rendered, it was their 
duty to rectify the error, or mistake, and to place the cause in 
statu quo. lt required no authority from Bell to undo an un- 
authorised act, which bad never been sanctioned or ratified by 
the principal, and which was prejudicial to him, or rather to his 
estate. But the objection may be sufficiently answered in this, 
that it does not appear that the authority of the attorney was 
called in question in the court below; this being the case, the 
objection that he appeared without authority cannot be raised 
in this court.—See Noble v. The Bank of Kentucky, 3 Mar. R. 
263; | U. 8. Dig. 328, § 70. 

3. The next inquiry is, had the County Court the power to 
set the original judgment aside, and to re-docket the cause? 
It is well settled that where the court has jurisdiction of a cause 
and renders a final judgment, no amendment can be made, af- 
ter the expiration of the term, unless it be the correction of 
some clerical misprision. But if the court proceeds to render 
judgment where it has no jurisdiction, it may, at a succeeding 
term, cause the facts to be placed on record, and declare the 
iavalidity of the judgment.—See Exparte Sanford, 5 Ala. 562, 
and cases there cited. 

In Hood & Stinnett v. Mobile Br. Bank,9 Ala. 335, a judg- 
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ment was rendered against several persons, one of whom was 
dead. Four years after its rendition, a motion was made to 
vacate it as to the deceased defendant, and to continue its vi- 
tality as to the others. ‘The Chief Justice, in delivering the 
opinion, said, ‘The judgment against Douglass (the dead 
party) was a nullity, and it was entirely competent for the court 
so to declare it, that an execution might regularly issue against 
the other defendants.” 

In Stewart v. Nuckles, 15 Ala. 231, it is said that a judg- 
ment rendered against either party after his death, and which 
cannot be refered by relation to a day previous, is a nullity 
which will not sustain an execution, and may be recalled on 
writ of error, coram vobis. And in Halford v. Alexander, 12 
Ala. 280, it was held, that when the judgment upon such pro- 
ceeding was recalled, the suit stands in the same condition that 
it occupied before the judgment was rendered. 

The cases above cited from our Reports, and the numerous 
authorities refered to in them, may suffice to show, that, as there 
was in fact no plaintiff when the judgment was rendered in the 
name of Bell, such judgment was a nullity, and it was compe- 
tent for the court at a subsequent term to spread upon the record 
the evidence of its invalidity, in other words, to declare it null 
and void, and to place the case upon the docket in the same 
condition it was in before such judgment was rendered. ‘True, 
this proceeding was not upon writ of error, coram vobis, but the 
fact of Bell’s death was put in issue and ascertained, and al- 
though the counsel for Moore insisted upon the withdrawal of 
their application to vacate, or rather to have the court to de- 
clare the judgment void, the motion was insisted upon by the 
attornies who obtained the judgment, and, we think, was very 
properly allowed by the court. 

4. But it is insisted that this action, not having been revived 
until more than two years had elapsed, was discontinued. In 
Stewart v. Nuckles, supra, it was said, if either party die pen- 
dente lite, or after judgment, the proceeding either abates abso- 
lutely, or its vitality is suspended. When the remedy provided 
by law is applied, renewed life is imparted to it. This case is 
distinguished from those cited by the counsel, where by a failure 
on the part of the plaintiff to prosecute, the action became dis- 
continued. Here the case terminates in what is supposed a 











624 ALABAMA. 


» Moore v. Easley, adm’r. 











judgment, but in such a judgment as the court cannot enforce. 
This, we have seen, the court had the right to recall, and unless 
the cause could be re-instated on the docket, no other judg- 
ment could be rendered, not even a judgment that the suit 
abate, or that it stand discontinued. In our opinion, the court 
in the contemplation of law still had jurisdiction over the cause, 
which had never been finally disposed of, and correctly ordered 
it upon the docket for trial. 

5. But it is further contended, that no notice was given of 
the motion to make Easley, the administrator of Bell, a party 
to the suit as plaintiff. ‘The practice in such cases, as it appears 
to have been established by our predecessors, is to suggest the 
death of the plaintiff, and if the suggestion is not denied, it is 
entered upon the record; and when the representative of the 
plainuff produces his letters testimentary, or of administration, 
the cause is revived in his name and immediately proceeds.— 
Hatch v. Cook, adm’r, 9 Por. R. 177. In that case, the death 
of the plaintiff was suggested and his representative made a 
party afier the case had been argued before the jury, and after 
the judge had charged them, but before they had found a ver- 
dict. If the defendant dies, his representative may be made a 
party in a similar manner, or the plaintiff may have a scire fu- 
cias. The representative of the defendant is, however, entitled 
toa term after he is brought in to prepare his defence, if le 
desire to claim it.—Clay’s Dig. 313, § 1. But the practice is 
not to delay the cause when the representative of the plaintiff is 
ready to proceed, but revive the suit and try it at the same term, 
unless cause be shown for a continuance by defendant. 

The statute prescribes no scire facias to revive the suit in the 
name of the representative of the plaintiff, who dies pendente lite. 
Nor is it the practice to give any notice to the defendant, further 
than a suggestion of the death and a motion to revive, made in 
open court when the case is called, would afford. If he be in 
court, it is his privilege to coutrovert the suggestion by affida- 
vits, or admitting the fact of the plaintiff’s death, to cal] for the 
letters testamentary, or of administration, of the party in whose 
name it is proposed to prosecute the suit. Lut if the defend- 
ant, having been regularly served with the writ, fail to appear, 
the plaintiff is not required to wait a term, until he can be ad- 
vised of the motion to revive, but may proceed exparte to take 








JANUARY TERM, 1851. 625 
Lanier v. The Br, Bank at Montgomery. 








the necessary orders, first satisfying the court of his fiduciary 
character. 

We have previously seen that in this case Moore had notice 
that the original judgment was declared void, and that the case 
was re-docketed for trial at that term, and that he excepted to 
the ruling of the court. If then, when the case was called on 
the docket and the same was revived, he failed to appear, and a 
judgment by default was rendered against him, he should not 
complain, since he might have availed himself, had ke desired 
to have done so, of any objection to Easley’s authority, or any 
defence to the action. It will not do to say that the appear- 
ance above alluded to was in the proceeding to supersede the 
execution, which is a separate proceeding from that complained 
of. As we have before said, the actien of the court in reference 
to the first judgment, and in ordering the cause to be entered 
upon the docket, are proceedings directly in this cause, had at 
the same term in which the judgment final was rendered in the 
name of Easley as administrator, and the record, against which 
the party cannot aver, distinctly states that Moore appeared by 
his attorney and objected to the action of the court, &c. Know- 
ing the cause was thus re-docketed, he was in default, if he did 
not appear when it regularly came up. 

After the most mature deliberation upon this case, we are 
confirmed in the conclusion to which we came upon the argu- 
meat, that there is no error in the record. 


Let the judgment be affirmed. 


LANIER ws. THE BR. BANK AT MONTGOMERY. 


1. Where the sheriff of one county levies an execution issuing from another on 
personal property, to which a claim is interposed, the copy of the execution, 
returned by him to the Circuit Court of the county in which the levy is 
made, is admissible in evidence, without other proof than that which the 
return affords, 

2. If one, with the intent to defraud the creditors of an insolvent debtor, in- 
termixes his money with that of the debtor in the purchase of personal pro- 
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perty, so that it cannot be ascertained what portion of the purchase money 
belonged to each, and takes the title in his own name, the creditors may levy 
on the property and sell it in satisfaction of their demands; but in such 
case, the intent with which the act is done is a material enquiry, and one 
which should be submitted to the determination of the jury. 

3. Where, on a trial of the right of property, the question at issue is whether 
the property in controversy was purchased and paid for with the funds of 
the defendant in execution, it is admissible to prove, as a circumstance from 
which an inference may be drawn, that a note, which had belonged to the 
defendant, was found, after the death of the vendor, in the hands of his ex- 
ecutors. 

4. Where part of a transaction has been elicited from a witness on the direct 
examination, the opposite party has the right, on the cross examination, to 
enquire into all the facts and circumstances connected with it, although they 
might not be admissible as independent testimony. 


Error to the Circuit Court of Tallapoosa. Tried before the 
Hon. John J. Woodward. 


Tuts was a trial of the right of property in certain slaves, 
levied on by the sheriff of Tallapoosa county as the property of 
‘Robert J. W. Crockett, under an execution against him from 
the County Court of Montgomery county in favor of the de- 
fendaut in error, and claimed by the plaintiff in error as the 
trustee of Mrs. Crockett, wife of the defendant in execution- 
The plaintiff in execution offered in evidence a certified copy 
of the execution, which the sheriff of Tallapoosa had returned, 
together with the affidavit and claim bond, to the clerk of the 
Circuit Court. To this evidence the claimant objected, but his 
objection was overruled and the evidence allowed to go the ju- 
ry. The plaintiff in execution further offered as a witness one 
Pinkston, who testified that a tract of land that belonged to Rob- 
ert J. W. Crockett was sold in 1842 by the sheriff of Mont- 
gomery county and purchased by one Goldthwaite; that Gold- 
thwaite allowed Crockett to sell the same and make what profit 
he could from it, he paying said Goldthwaite the amount of his 
bid at sheriff’s sale with ten per cent thereon; that the witness 
afterwards bought the land from Crockett, paid Goldthwaite the 
sum going to him, and gave his note to Crockett for $680, which 
he afterwards paid to the executors of Dr. Brown. This evi- 
dence was offered, in connection with other facts, which wil! be 
found stated in the opinion, and was objected to by the claim- 
ant, but his objection was overruled and the evidence admitted. 
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These with the facts embodied in the opinion will be sufficient 
for a correct understanding of the points decided. 


Parsons & Wuite, for the plaintiff in error. 


Betser, Rice, and Eimorg, for the defendant. 


DARGAN, C. J.—1. The cases of Garrett v. Rhea, 9 Ala. 
134, and Henderson v. The Branch Bank, 11 ib. 855, are con- 
clusive to show that the court did not err in permitting the copy 
of the execution to be read in evidence, without further proof 
than the return of the sheriff showing that it was a copy. 

It is made the duty of the sheriff, when he levies on proper- 
ty to which a claim is interposed, if the execution shall have 
issued from another county, to make out a copy of the execu- 
tion and return the same with the affidavit and bond, to the Cir- 
cuit Court of the county in which the levy is made. and to re- 
turn the original to the court from which it issued.—Clay’s Dig. 
213, § 63. The copy thus returned by the sheriff becomes one 
of the papers in the cause and authorises the court to proceed 
and try the right of property, without other proof that it is a cor- 
rect copy than the sheriff’s return. 

2. The leading facts touching the merits of this case may be 
thus stated: Robert J. W. Crockett, the defendant in execution, 
owned the slaves in controversy, a tract of land, and other per- 
sonal property. In 1842, the sheriff of Montgomery county 
levied two executions on all bis property, both real and person- 
al. At the sale Dr. Brown bought the slaves, and paid for them 
two thousand dollars, and received a bill of sale from the sheriff, 
Goldthwaite bought the land, and Joseph D. Hopper bought 
most of the other property. Goldtbwaite gave Robert J. W. 
Crockett the privilege of selling the land, allowing him to retain 
ali that he might get for it over the amount that he, Goldthwaite, 
had given at sheriff's sale and ten per cent thereon. Under this 
arrangement, the land was sold to Pinkston. who paid Gold- 
thwaite the amount he gave at sheriff’s sale, and ten per cent 
thereon, and in addition gave his note to Crockett for $680. In 
consideration of this purchase by Pinkston, Crockett procured 
for him a release of his wife’s dower to the land, without which 
Pinkston would not have made the purchase. Hopper, who 
bought most of the personal property, except the slaves, sold 
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enough of it to pay all he had given for it, except about eighty 
or one hundred dollars, and at the request of R. J. W. Crock- 
ett conveyed such as he had not sold to Elijah Crockett without 
any consideration received from him, and charged the eighty or 
one hundred dollars to R. J. W. Crockett. Dr. Brown trans- 
fered the slaves by a quit claim conveyance to Elijah Crockeit, 
which does not recite the consideration, and the evidence does 
not clearly show how much was paid to him. The testimony 
of Elijah Crockett, however, tends to prove that a part of the 
money paid to Dr. Brown was paid by him, but how much is 
uncertain. After the death of Brown, the note of $680 
given by Pinkston to R. J. W. Crockett was found in the pos- 
session of his executors, and was paid to them. On the 18th 
of July 1845, Elijah Crockett executed a deed conveying the 
slaves he had purchased of Brown, and also all the personal 
property that had been transfered to him by Hopper, to Reuben 
Lanier, the claimant, for the sole use of Mrs. Crockett, the wife 
of R. J. W. Crockett, and her children. This deed, however: 
was voluntary and without consideration. It will be seen at 
once that the controversy was, whether the consideration paid 
to Dr. Brown was, in truth, paid by R. J. W. or by Elijah 
Crockett. Ifthe money paid to Brown was the money of R. 
J. W. Crockett, it is then very clear that the slaves are liable to 
the execution ; for if personal property is bought with the money 
of an embarrassed debtor, and the title is taken in the name of 
another, the property may be levied on and sold by execution, 
at law.—Abney v. Kingsland & Co., 10 Ala. 355. So if A. 
intermixes the money of B., who is en insolvent debtor, with 
his own, in the purchase of personal property and takes the title 
in his own name, and it cannot be ascertained by the creditors 
of B. what portion of the purchase money belonged to him, and 
this is done with the view and intent to defraud B.’s creditors, 
we think it equally clear that the creditors of B. may levy on 
the property and sell it in satisfaction of their demands. Nor 
can A. complain that he may be injured by the sale, for having 
by his own fraud intermixed his money with that of an insolvent 
debtor, with the view to defeat the creditors, he must suffer 
rather than they ; for they had no agency in producing this con- 
fusion of interest, and if any one must suffer thereby, it is but 
right that he who commitied the fraud, with the intent to injure 
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others, must himself bear the loss. This view, we think, is 
sustained by the case of Abney v. Kingsland & Co., before re- 
fered to, and is in consonance with the principles of justice. A 
different rule might give fraud the mastery over thelaw. Wheth- 
era court of equity would interfere at the instance of the pur- 
chaser and separate his interest from that of the insolvent debtor, 
upon his showing the interest of each in the purchase, is a ques- 
tion not before us, and therefore, not decided. But at law we 
cannot doubt but that the whole must be sold. 

If, however, the purchase with the joint funds was not.intend- 
ed to defraud the creditors of the insolvent debtor, then a differ- 
ent rule would apply, and the creditors would have to resort to 
a court of equity to separate the interest of their debtor from that 
of the purchaser, for they could: subject the debtor’s interest only 
to the satisfaction of their demand ; for if the purchaser did not 
intend to commit a fraud, in producing the confusion of. inter- 
est in making the purchase and taking the title in his own.name, 
then there is no. principle of law that will subject his interest to 
the satisfaction of the debts of the creditors of the insolvent 
debtor. 

Let us apply these principles to the second charge given by 
the court to the jury. The substance of this charge is, that if 
any part of the purchase money paid to Thomas Brown belong- 
ed to R. J. W. Crockett, and Elijah Crockett knew it, then the 
slaves were liable to the execution. This charge rendered it 
unnecessary for the jury to consider the intent with which the 
purchase was inade, and assumes as a legal conclusion that the 
slaves were liable to the execution, if any portion of the pur- 
chase money belonged to R. J. W., and this was known to 
Elijah Crockett, without regard to the intent with which the pur- 
chase was made. But we have seen that to render the slaves 
liable, the purchase having been made by Elijah and the title 
made to him, it must appear either that the entire purchase 
money was paid by R. J. W., or if there was a confusion of in- 
terest by reason of the purchase being made with the joint funds 
of both Elijah and R. J. W. Crockett, then it must farther ap- 
pear that the purchase was so made with the intent to defraud 
the creditors of R. J. W. Crockett. ‘The charge, therefore, 
rendered it unnecessary for the jury to consider of a material 
inquiry, to wit, the intention with which the purchase was made. 
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This was erroneous, for the charge subjected the slaves to the 
execution, if any portion of the purchase money paid to Dr. 
Brown belonged to R. J. W. Crockett, without regard to the 
intent that influenced Elijah in making it. 

3. We think it clear that the testimony of Pinkston was ad- 
missible. He stated facts and circumstances, from which an 
inference might be fairly drawn that a portion of the purchase 
money paid Dr. Brown was paid by, or belonged to R. J. W. 
Crockett. 

4. The claimant introduced Joseph D. Hopper, who proved 
that he purchased at the sheriff’s sale all, or nearfy all of the 
personal property, except the slaves, and also, that he conveyed 
a portion of the property so purchased to Elijah Crockett at the 
request of R. J. W., and without any consideration moving from 
Elijah to him, but that before he did so, he had sold enough to 
reimburse himself in the amount of money he paid at sheriff’s 
sale, less eighty or one hundred dollars. The plaintiff, on the 
cross examination of Hopper, proved that he had charged R. J. 
W. Crockett, the defendant in execution, with this sum of eighty 
or one hundred dollars, and had brought it forward in a setile- 
ment he subsequently had withhim. To this testimony, brought 
out on the cross examination, the claimant objected, but his ob- 
jection was overruled. It is not necessary to decide whether the 
testimony objected to would have been admissible, had it been 
brought forward as independent proof, and not in reply to what 
had been proved by Hopper on his direct examination. But 
inasmuch as the claimant himself proved the transfer from Hop- 
per to Elijah Crockett, it is evident that the plaintiff had the 
right to enquire into all the facts and circumstances connected 
with the transfer, and consequently there was no error in ad- 
mitting this portion of the testimony of Hopper. 

It is unnecessary to notice the question raised in the argu- 
ment, respecting the right of Mrs. Crockett to require compen- 
sation from her husband fer releasing her right to dower in his 
lands, for the question is not raised by the record. The gen- 
eral rules, however, on this subject will be found in the case of 
Hoot et al. v. Sorrell et al., 11 Ala. 386. 

For the error we have pointed out in the second instructions, 
the judgment must be reversed and the cause remanded. 


Curtton, J., not sitting. 
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POPE vs. WELSH’S ADM’R. 


1. In an action of slander, the general bad character of the plaintiff may be 
given in evidence, under the general issue, in mitigation of damages, not- 
withstanding the defendant may have also interposed the plea of justifica- 


tion. 

2. The death of the defendant in error in a personal action, pending a writ of 
error in this court, does not abate the suit, but it may be revived under the 
statute in the name of his personal representative. 


Error to the County Court of Perry. 
A. B. Moors, for the plaintiff in error. 


J. P. Sarrotp, for the defendant. 


PARSONS, J.—This is an action, brought in the court be- 
low, by Welsh v. Pope, for slander, in charging the plaintiff be- 
low with having committed the crime of perjury, as a witness in 
acause. Pope pleaded not guilty and justification, stating the 
trath of the words. Welsh gave evidence tending to show that 
Pope spoke the slanderous words, and closed. Pope intro- 
duced evidence tending to show that the words were true, and 
then offered to examine witnesses as to the general character of 
Welsh, but the court refused to permit him to do so, unless he 
would first withdraw his plea of justification. This was done, 
but Pope excepted to the ruling of the court which rendered it 
necssary, and his counsel now insists on that as error. 

If Pope had a right to introduce such evidence, notwithstand- 

_ ing his plea of justification, then the court had no power to put 
its admissibility upon the condition that he would withdraw that 
plea, or upon any other condition. 

1. It has frequently been held where the defendant has mere- 
ly pleaded the general issue in actions for slander and libel, that 
he may give evidence of the bad general character of the plain- 
uff. The ground of admitting such evideuce is, that a person 
of disparaged fame is not entitled to the same measure of dam- 
ages as ene whose character is unblemished.—2 Starkie’s Ev., 
369, part 4, edition of 1826; Bradley v. Gibson, 9 Ala. 406. 
As such evidence is clearly admissible when the general issue 
only is pleaded, the question is whether the case is altered when 
justification is also pleaded. 
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In Jackson v. Stetson & Wife, 15 Mass. 48, it was deter- 
mined that where the defendant, in an action for slander, pleads 
the general issue, and also, in justification, that the words spoken 
were true, the plaintiff need not prove the speaking of the words 
upon the trial of the general issue, and also, that such plea in 
justification, if the defendant fails to establish it, is evidence that 
the words were spoken maliciously. And the same court, in 
Alderman v. French, 1 Pick. 1, held, in an action for slander in 
which the defendant had pleaded the general issue and a justifi- 
cation in which he admitted the speaking of the words, that the 
special plea might be used upon the trial of the general issue,. 
as evidence to prove the speaking, although the special plea had 
been adjudged bad on demurrer. ‘The opinions in these cases 
are supported by elaborate and ingenious arguments, but to my 
mind it is not satisfactory. I think it is inconsistent both with 
the law of pleading and evidence. In an action for slander, the 
pleas of not guilty and justification are inconsistent, but they 
may be, and sometimes are pleaded together, by leave of the 
court, under the statute of Anne. This is admitted by the two 
cases last cited. The question which is before us, to wit, the 
defendant’s right to prove the plaintiff’s bad general character, 
without withdrawing his plea of justification, and the questions 
that were decided in the cases cited, could not have arisen at the 
common law, because by the common law, a defendant could 
not plead several defences to the same part of a declaration, nor 
to the same entire declaration. The inconvenience of this was 
felt in England as well as in this State; and there the law was 
changed by the statute of 4th Anne, so as to make it lawful for 
any defendant, in any court of record, with the leave of the same 
court, to plead as many several matters as he shall think neces- 
sary. for his defence.—1 Chitty’s Pl., 341.. Our statute is dif. 
ferent: ‘“* The defendant, in any cause, may plead as many sev- 
eral matters as he may judge necessary to his defence.”’—Clay’s 
Dig. 332,§ 109. Here, as matter of right, a defendant may 
plead as many pleas as he may think proper without leave of the 
court; and pleas are distinct things. One plea cannot be taken 
advantage of, except when they are connected by a reference, to 
help or vitiate another, for every plea must stand or fall by itself. 
—1 Chitty’s Pl., 543. It was said by Buller, J., that * eact» 
plea must stand or fall by itself; they are as unconnected as if 
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they were on separate records.’’—Kirk v. Norvill & Butler, 1 
D. & E. 118. And there are other equally respectable authori- 
ties to the same effect. 

In the next place, it is equally clear, as I think, that a plain- 
tiff cannot prove his case on one issue, by what the defendant 
admits by his plea on another issue in the same action. In 
Montgomery v. Richardson and others, 5 Carr. & P. 247, the 
action was for false imprisonment—pleas, the general issue and 
several special pleas, which were holden bad on demurrer. The 
plaintiff proposed to read one of the special pleas to the jury, 
which stated the fact of suing out the writ by one of the de- 
fendants; to which Lord Tenterden, C. J., said, ‘ taking this 
as a general question, it would be contrary to all the practice in 
my experience, and I believe in that of every gentleman at the 
bar, to hold that the statements in a special plea may be evidence 
under the general issue.” See Firmin v. Crucifix & Staff, 5 C. & 
P., 97. In an action of assumpsit, Mansfield, C. J., observed: 
“It is every day’s practice, that the defendant’s language in one 
plea cannot be used to disprove another plea, as in the familiar in- 
stance I have given of trespass, and not guilty and justification 
pleaded, where the justification would certainly, if admissible, 
prove the act, in case the reason of the justification fails.” — 
Harrington and others v. McMorris, 5 Taunt. 228. In Whitaker 
v. Freeman, reported in 1 Dev. 280, in speaking of one of the 
Massachusetts cases to which I have refered, Marshall, C. J., 
observed: ‘I believe it stands alone, and that no similar decis- 
ion has been made in any State of the Union. It constitutes no 
inconsiderable deduction from the authority of the decision in 
Massachusetts, that there is reason for the opinion that it was 
disapproved generally by the bar. It would be entirely incon- 
sistent with the spirit and object of the act, to permit forms of 
pleading, devised at a time when judicial proceedings were reg- 
ulated on a principle which it was intended to change, to render 
one of the defences which it authorises an absolute nullity. In 
England this has never been attempted.”’ Indeed, if such be 
the object of the act, it does more than to render one of the de- 
fences an absolute nullity ; it makes one defeat the other. And 
see Cilly v. Jenness, 2 N. H. Rep. 89, and 5 S. & Rawle, 411. 

I have said that such questions could not arise at the com- 
mon law, because there was no such thing as double pleading; 

42 
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—____. 


they grew out of the practice authorised by the statutes. There- 
fore it is proper, I think, to enquire whether the law making 
powers could have intended that the privilege of pleading several 
pleas to the same demand should be subject to such consequences 
as that one might defeat the other or render it anullity? I can- 
not think so, and therefore my own opinion is that a defendant, 
in an action of slander, may plead not guilty and justification, 
and that the issue on the first is to be tried without the smallest 
prejudice to the defendant from the plea of justification, in re- 
spect of the evidence to be adduced for or against him, and 
whether it is to go in mitigation of damages or otherwise. I can 
put the case upon no other ground, consistently with what I con- 
ceive to be its true principles. I state this as my own opinion 
only, because in Shelton v. Simmons, 12 Ala. 466, the Chief 
Justice was inclined to an opinion with which mine, in the ex- 
tent to which I have expressed it. cannot easily be reconciled. 
But that case is not now in point for other reasons; nor do I 
thiok that the opinion to which the Chief Justice inclined was 
then necessary in the cause, or so regarded by him. His lan- 
guage was—* what has been said as to the evidence in mitiga- 
tion, we intend to apply to a case where the parties go to trial on 
the general issue only, and not where the defendant pleads jus- 
tification also. ‘The law would seem to be different where the 
speaking of the slanderous words is justified ;” and he refered to 
9 Ala. 406, but in the case refered to, Bradley v. Gibson, there 
was no plea of justification, and of course there was no question 
of the kind involved. Then, if we regard evidence of the plain- 
tiff’s bad general character as ordinary evidence in mitigation, I 
am of opinion myself, that the court below erred in putting its 
admissibility upon the condition that the defendant should with- 
draw his plea of justification. If, in the language of Buller, J., 
these pleas were ‘“‘as unconnected as if they were on separate 
records,”’ and if one plea cannot be admitted on the trial to prove 
or disprove another, the issues on each must be entirely distinct, 
and tried accordingly. In actions for slander and libel there are 
various opinions which hold, I am aware, that ordinary circum- 
stances of mitigation cannot be proved in defence on the general 
isaue, if justification has been also pleaded.—Paddock v. Salis- 
bury, 2 Cow.’ 811; Root v. King & Verplanck, 7 ib. 613; 
i Pick. 1. I suppose, however, that all the courts where such 




















JANUARY TERM, i851. 635 
Pope v. Welsh’s Adm’r. 








opinions have been intimated were acting under the statute of 
Anne, or similar statutes, by which the right to plead double is 
placed at the discretion of the court. When the court, under 
such statutes, grants the privilege of pleading double, more es- 
pecially when the pleas are inconsistent, there is, perhaps, some 
‘reason for controlling the party in his evidence afterwards, which 
cannot be admitted here; as he may plead double, under our 
statute, of right, and without leave of the court. 

But it appears to me, upon principle, that the evidence of such 
circumstances ought to be rejected only when justification alone. 
is pleaded, or when offered on the trial, not under the general 
issue, but exclusively under the plea of justification, with which 
it is necessarily inconsistent—otherwise the damages to a con- 
siderable extent are in the hands of the court and not of the jury. 
For if the truth should go to the jury ander the general issue, it 
might have great effect upon the question of damages. 

But [ come now to a point which is less doubtful than the one 
I have beea considering, and upon which alone, [ propose to 
reverse the judgment. [ think the plaintiff’s general character 
is always ia issue in such actions, with regard to the measure of 
damages, although justification alone be pleaded. This was 
the opinion of Chief Justice Parsons in Wolcott y. Hall, 6 Mass. 
614, if I do not very much mistake his meaning. In that case 
the defendant had pleaded justification only, and he offered cer- 
tain evidence which had been rejected, and the Chief Justice 
thought it was properly rejected, because it was not, really, evi- 
dence of his geueral character. He said, ‘‘ evidence as to the 
general character of the plaintiff, he may at all times encounter, 
if untrue; and if his character be generally bad, independent of 
the slander of which he complains, the jury may consider it. 
For the worth of a man’s general reputation among his fellow- 
citizens may entitle him to large damages for an atteinpt to in- 
jure it, which he ought not to obtain, if his character is of little or 
ho estimation in society.” ‘This agrees with what Lord Ellen- 
borough said in v. Moor, 1 M. & S., 285, that “ cer- 
tainly a person of disparaged fame is not entitled to the same 
measure of damages with ove whose character is unblemished ; 
and it is competent to show that by evidence.” It was evident- 

ty the opinion of Chief Justice Savage, in Root v. King & Ver- 
planck, which was an action for a libel, that evidence of the 
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plaintiff ’s bad general character may be shown under any state of 
the pleadings, and with this Professor Greenleaf agrees.—2 
Greenl. Ev. 344, § 425. The court all agree in the foregoing 
opinion throughout. 

2. There is one other question. Pending this writ of error 
the defendant in error died, and the cause here was revived 
against, his personal representative. ‘This was not according to 
the English practice, for according to that practice a writ of error, 
im no case, abated by the death of the defendant in error.—2 
‘Pidd’s Prac. 1163, (3d Amer. from 9th London edit.) Buta 
majority of the court think that this cause was properly revived 
under our statute, and although [ was inclined to a different 
opinion, § am not disposed to dissent. For the error above 
mentioned, however, the judgment of the court below is revers- 
ed; but as the action does not survive, the cause is not re- 
manded. 


WHITE vs. ADKINS. 


1. If B. sell to K. twenty slaves on a credit, one half of them to be delivered 
at one time, and the other half at another, the delivery to K. of the first 
half, absolutely and unconditionally, he complying so far as required with 
the terms of the contract, vests the title in him to the slaves so delivered, 
discharged of any lien for the purchase money on the part of B. 


Error to the Circuit Court of Limestone. Tried before 
the Hon. Samuel Chapman. 


Tuts was an action of trover by the defendant against the plain- 
tiff in error to recover for the conversion of three slaves. ‘The 
bill of exceptions shows that evidence was introduced tending 
to prove that, in 1826, one John Bell contracted to sell to Chas. 
King twenty slaves for the sum of $19,000, payable in ten an- 
nual instalments; that tea of those slaves were by the terms of 
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the contract to be delivered and were in fact delivered in 1826, 
and the remainder in the year 1827; and that on the 11th Jan- 
uary 1827, King executed to the defendant in error a deed of 
trust on the twenty slaves so sold, to secure the payment of 
$18,000 due on his notes to Bell for the purchase money, a por- 
tion of which notes bear date the 20th January 1826, and the re- 
mainder the said 11th January 1527. ‘The evidence also con- 
duced to prove that the slaves in controversy were a part of those 
delivered by Bell to King in 1926, and that after their delivery 
and before the execution of the deed of trust. King sold and de- 
livered them to one Washiagton, as whose property they were 
subsequently sold and purchased by the plaintiff in error, under 
a judgment and execution against him. The court charged the 
jury that if Bell agreed to sell twenty slaves to King, ten of them 
to be delivered 1826, and which were so delivered, and the re- 
mainder to be delivered in 1827, until the delivery of the ten in 
1827, the title to the first ten delivered in 126 did not pass. 
To this charge the defendant below excepted and now assigns 
it as error. 


Baickxect & Rozinson, for the plaintiff in error. 
P 


Waker & Noor, for the defendant. 


CHILTON, J.—There is nothing in this record from which 
it may be infered that the delivery of the ten slaves in 1826 was 
conditional, or that it was then agreed that any deed of trust 
should be executed by King to secure the purchase money. 
Nine of the notes are set out in the bill of exceptions, and five of 
these are dated the 20th January 1526, the others bear even 
date with the deed of trust, viz: the Lith January 1827. The 
whole purchase money amounting to $19,000, and the notes 
amounting to but $18,000, it results that King must have paid 
in cash between the time of the purchase and the giving of the 
last notes the sum of one thousand dollars. ‘The Circuit Court 
clearly misconceived the law in charging that the title to the ten 
slaves delivered in 1826 did not vest until the delivery of the re- 
maining ten in 1527. ‘here may be cases where a partial de~ 
livery does not vest the property in the vendee, and io which he 
is regarded as a trustee for the vendor of the parcel delivered, 
until the delivery of the whole shall have been completed. But 
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this is clearly not one of them. Indeed, under the decision 
made by this court in McGehee v. Billingsley, 3 Ala. 679-95, 
it is quite doubtful, under the facts disclosed in this record, 
whether any delivery was necessary to vest the title to the slaves 
in King. It is there said that ‘*where a sale is made for cash, 
or on a stipulated credit, that it is not the delivery or tender of 
the thing sold, or the payment or tender of the money, which 
invests the purchaser with the right of property, or which gives 
to the seller a right to recover the money. ‘I'he sale is com- 
plete as soon as both parties have agreed to the terms, that is, 
as soon as one party says, I will take a certain price, and the 
other says, I will pay it, their rights are fixed. The property 
in the thing passes to the vendee, and is at his risk, and be may 
demand the possession upon the payment or tender of the pur- 
chase money.” The court say ‘‘this is to be understood, in 
cases where the contract does not contemplate some further act 
in order to place the property in a deliverable state, as to ascer- 
lain its price, &c. &e.” 

But whether, in this case, the property in the slaves passed 
without delivery or uot, it is very clear, according to all the 
cases which have come under my observation, that when they 
were delivered absolutely in part execution of the contract, the 
sale being ona credit, as is shown in this case, the property 
passed to the vendee, aud authorised him to make any disposi- 
tion of them which he chose, not inconsistent with the rules of 
law. 

While the thing sold remains in the hands of the seller, he 
has the right to retain it, if the buyer has become insolvent ; and 
in case of the buyer’s insolvency, the seller has the further right 
to stop the goods, or order them to be withheld from the buyer, 
at any time before snch goods go into the power and dominion 
of the buyer; but afier they have been delivered absolutely to 
the purchaser as his property, there exists no longer any lien in 
favor of the seller.—Bell’s Contr. of Sale, 113 e¢ seq.; Cross on 
Lien, 38 ib. 369. 

‘The law is well settled, that if a person make a fuir sale of 
goods on time, or even for cash, and actually deliver them to 
the buyer as his property, without payment, there no longer ex- 
ists, either at law or in equity, any lien in favor of the seller, but 
the property in the goods passes to the purchaser.—See 2 Kent's 
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Com. 496-7; Chapman v. Lathorp, 6 Cow. 110; Warren v. 
Sprowle, 2 Mar. 528; Conyers v. Ennis, 2 Mason’s Rep. 236 ; 
Cross on Lien, 3. 

The cases relied upon by the counsel for the defendant in 
error, to sustain the charge of the court, do not conflict with the 
view above taken. In the case of Haggerty v. Palmer, 6 Johns. 
C. Rep. 437, the delivery of the goods was held conditional upon 
the ground that there existed a usage in the city of New York, 
where the goods were sold at auction for approved notes, that 
the buyer should send for the goods and the seller send for the 
notes. The Chancellor (Kent) held that as the purchaser knew 
of the usage, he received the goods upon the condition that he 
furnished the notes, aud that he held them in trust for the seller 
until the condition was complied with. If the delivery was con- 
ditional, then there can be no question of the correctness of this 
decision ; but quere?— The principle upon which the decision 
rests is correct, the only question is, whether the facts authorised 
the conclusion that such delivery was upon’condition. 

In his Commentaries (vol. 2, p. 497,) the learned chancellor 
says, ‘‘If it was even a condition of the contract that the seller 
was to receive, upon delivery, a note or security for payment at 
another time, he may dispense with that condition, and it will be 
deemed waived by a voluntary and absolute delivery, without a 
concurrent demand of the security.” 

In the case of Palmer v. Hand, 13 Johns. 435, the plaintiff 
sold to one Potter a quantity of lumber, which he had on a raft 
upon the river, and agreed to deliver it to him at one of the docks 
in Albany, at a price agreed on to be paid on delivery. Potter 
then proceeded to Albany, and agreed with the defendant, who 
kept a lumber yard and dock at Albany, to deliver the lumber to 
him from the raft, to be sold on commission, Potter obtaining 
from him some advances on accountofit. The plaintiff, arriving 
with the raft about sun rise, fastened it to the defendant’s dock, 
and the workmen engaged there began to pile the plank, &c., on 
the dock, and the plaintiff went in search of Potter. Before all 
the lumber was taken from the raft, the plaintiff returned, and 
forbade the piling of any more, saying that Potter had abscond- 
ed. Platt, Justice, in delivering the opinion says, “that upon 
a contract to sell goods, where no credit is given, the vendor has 
a lien, so that if the goods be actually delivered to the vendee, 
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and upon demand then made, he refuses to pay, the property is 
not changed, and the vendor may lawfully take the goods as his 
own, because the delivery was conditional.” ‘The court, also, 
lay stress upon the fact that the whole raft was to be delivered, 
and that until such delivery, the plaintiff could not demand the 
price. ‘The delivery was an fiert, and not being complete, and 
the payment of the price being concurrent with the delivery, the 
plaintiff was held entitled to retain the lumber, and the consignee 
of Potter adjudged to have no right to it. Without stopping to 
enquire whether the dictum of the !earned judge, who delivered 
the opinion in that case, as to the right of the vendor to resume 
the goods after a complete delivery to the vendee, can be sus- 
tained, according to the established rules of the common law, it 
is sufficient for our present purpose to observe that the decision 
does not, in our opinion, furnish any authority in support of the 
charge in this case. Here, as we have said, a credit was given, 
and the delivery was complete, and the purchaser complied, so 
far as we are advised, with the conditions of sale; for it appears 
he gave notes to the seller before the delivery of the last lot of 
slaves. It is fair to presume that the execution of the deed was 
an after arrangement, as it appears to be cotemporaneous with 
the execution of the last notes, which bear date near one year 
after the execution of the first; and the charge of the court is not 
based upon the hypothesis that the ten slaves first delivered were 
to be subject to such trust in the hands of the vendee. 

The Judge proceeded upon the ground that the contract was 
for twenty slaves, and although half of them were to be delivered 
in one year and the remainder a year thereafter, and although 
the purchaser may have fully complied with his contract, yet his 
title to those delivered did not vest until the seller had fully 
complied in delivering the remainder. That the contract was 
entire did not prevent the vesting of King’s title to the property 
delivered in part execution of it. It gave him a right merely to 
insist upon a complete fulfilment of it on the part of Bell. ‘The 
delivery in this case being absolute, the title vested in King. 

We deem it unnecessary to examine the other question pre- 
sented by the record, as it will hardly arise upon a subsequent 
trial. 

Let the judgment be reversed and the cause remanded. 





Parsons, J., not sitting. 
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1. Where, by agreement between the creditor and principal debtor, founded 
on valuable consideration, the day of payment of a bill or note is postponed, 
it is such an alteration of the contract as discharges the surety, without 
regard to the time of the extension, or whether it has operated to the pre- 
judice of the surety or not. 

3. Where a creditor has taken a deed of trust from the principal debtor to 
secure the payment of his demand, the surety is not discharged by the re- 
fusal of the creditor, on request, to sell the property conveyed by the deed. 


Error to the Circuit Court of Tuskaloosa. 


THis was an action against the defendant in error as the en- 
dorser of a bill of exchange, drawn and accepted by Don- 
oho & Payne, dated the 2d of June 1840, and payable at 
twelve months afier date. The defendant filed severa! pleas to 
the declaration, one of which is the following: ‘“Actzo non,” &e., 
because he says that he endorsed the said bill for the accommo- 
dation and as the mere surety of the drawers thereof, and with- 
out avy other consideration whatever, of which the testator of 
the said plaintiffs had notice; and the defendant avers that af- 
terwards, when said bill had become due and payable, the said 
testator, in his life time, upon a new and valuable consideration 
to him moving from the said drawers, did grant to the said 
drawers day of payment, did extend the time for and postpone 
the collection of said bill in consideration thereof, without the 
consent of this defendant.” To this plea the plaintiffs demurred, 
but the demurrer was overruled. 

Upon the trial, it appeared that, on the 23d day of Sept. 1842, 
the drawers of the bill executed a deed of trusi, whereby 
they conveyed to certain trustees property, both real and per- 
sonal, in trust to secure the payment of said bill of exchange, 
and it was stipulated that the grantors should retain the posses- 
sion of said property until the plaintiff’s testator, who was the 
holder ot the bill and a party to the deed, should in writing 
require the trustees to sell. ‘The defendant agreed in writing 
on the back of this deed that he would continue liable, as endor- 
ser of said bill, notwithstanding the day of payment had been 
extended. Another deed of trust was also read in evidence, 
bearing date the 24th day of June 1843, executed by the draw- 
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ers to the same trustees, whereby they conveyed their interest 
in a steamboat, for the purpose of securing the payment of said 
bill, and which stipulated that the grantors should retain the 
possession of said boat until the first of March 1844, after which 
the plaintiffs’ testator was authorised to require the trustees to 
sell for the purpose of paying the bill. ‘To this deed, also, the 
plaintiffs’ testator was a party. 

It was proved that the defendant, after the making of the first 
deed and before the execution of the second, gave the testator 
notice to sell the property conveyed, or he would not continue 
liable as endorser. ‘The sale under the first deed did not take 
place until the year 1846, and the property in the meantime had 
deteriorated in value. Jt was also shown, that in October 1843, 
the drawers of the bill agreed with the testator, the holder, to 
carry any goods on the steamboat, conveyed by the second deed, 
he might wish to have conveyed, and that the freight thus earned 
might go as a credit on the bill of exchange, and that under this 
agreement $1,914 had been paid on the bill, that being the 
amount due by the testator to the boat for freight. Under this 
evidence the plaintiffs requested the court to charge the jury, 
that inasmuch as the defendaut, by his agreement on the back 
of the first deed, had consented that the testator might indulge 
tue drawers as long as de might choose, he could not by notice 
compel the testator to sell the property conveyed by the first 
deed before taking the second, and that the taking of the second 
deed, after the alleged notice, was no bar to this action. This 
charge the court refused to give, and instructed the jury that 
although uo time was expressed when the first deed of trust was 
to be closed, yet it must be so construed as that it was to be 
closed within a reasonable time, and what was a reasonable 
time, must be determined by them; and if they believed that 
after such reasonable time and before the taking of the second 
deed, the defendant gave the plaintiffs’ testator notice to sell 
the property conveyed by the first deed of trust, and the testa- 
tor neglected to do so, but took the second deed, without the 
defendant’s consent, then the defence was made out, and that 
they should find for the defendant. ‘To the ruling of the court 
on the demurrer, its refusal to charge as requested, and to the 
charge given, the plaintiffs excepted, and now assign them as 
ercor. 
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Peck, for the plaintiffs. 
Ormonp and Nicuo son, for the defendant. 


DARGAN, C. J.—It is contented that the plea, which was 
demurred to, is insufficient, inasmuch as it does not show how 
long, or to what particular time the payment of the bill was agreed 
to be postponed. But we think that this objection cannot be sus- 
tained. A security has the right to stand on the precise terms of 
his contract, and is discharged, if those terms are altered with- 
out his consent, whether the alteration consists in the amount of 
the obligation, or the time, or manner of performing it—McKay 
etal. v. Dodge et al., 5 Ala. 388; Bang et al v. Strong, 7 Hill, 
250. Nor is it material whether such alteration is prejudicial 
to the security or not. The only question is, whether the con- 
tract has been changed without his consent, and if it be found 
that it has been, the security is discharged ; for never having as- 
sented to the new contract introduced by the change, he is not 
bound thereby. Testing the plea by this rule, we think it is 
substantially good. It avers that for a valuable consideration 
moving from the drawers of the bill to the plaintiffs’ testator, 
who was the holder, the day of payment was postponed. If so, 
the contract was changed, and the defendant discharged, unless 
he assented to the alteration. It may be true, thatan agreement 
between the principal debtor and the creditor, which does not 
stipulate for any precise time, but leaves the legal right in the 
creditor to sue for, or demand the money due by the contract, 
at any moment, does not work a change of the contract as to 
the time of payment. But when the day of payment is post- 
poned by an agreement founded on a sufficient consideration, 
then it cannot be said that the time of payment has not been al- 
tered. 

2. The instructions given by the court to the jury cannot be 
sustained. It is manifest that a creditor may take collateral se- 
curity to secure his debt, without altering the original contract, 
or affecting the liability of the security. Nor can the security 
claim to be discharged because the creditor will not, at his re- 
quest, proceed to convert such collateral security into money, 
although the property should be depreciated in value in conse- 
quence of his neglect to sell.—Branch Bank at Montgomery v. 
Perdue, 3 Ala. 409, and cases there cited. But it is urged that 
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the evidence shows that the time of the bill was extended by the 
plaintiffs’ testator, without the consent of the defendant, and, 
therefore, the defendant is discharged; and on this ground the 
instructions of the court can be sustained. We are, however. 
clearly of the opinion that no question in regard to the ex- 
tension of time is raised by the evidence, as it is now presented 
tous. If we were to admit that the first deed of trust, in con- 
nection with the defendant’s written consent on the back thereof 
to the extension of time contemplated in consideration of the 
deed, was evidence tending to prove that the day of payment of 
the bill was agreed to be postponed thereby, still the defendant’s 
assent to such delay of the payment would prevent his discharge 
from liability, and he would still be bound as endorser ; for he 
expressly agreed that he would be. And the second deed of 
trust, upontits face, does not show that it was the agreement be- 
tween the parties thereto, that further time was agreed to be 
given. [t simply shows that the grantors intended to secure the 
payment of the bill and to retain the possession and control of 
the property until it should be sold, according to the provisions 
of the deed. But this deed, independent of all other evidence, 
does not, and cannot raise any question as to the extension of 
the day of payment of the bill. It may, however, be, that upon 
another trial, it will appear that the extension of the day of payment 
formed an ingredient in the consideration of the second deed, 
and if so, the question will arise whether the taking of the second 
deed, extending the time of the payment of the bill, will dis- 
charge the defendant, he having consented to such delay as was 
contemplated, in consideration of the first deed. But this ques- 
tion is not raised for our revision at this time, and, therefore, is 
not considered. The only question, as we conceive, that is 
raised by the instructions of the court, is this, whether the refu- 
sal of the plaintiffs’ testator to sell the property conveyed by the 
first deed, before taking the second, discharged the defendant 
from his liability, and we are clearly of the opinion that it did 
not; for a security cannot compel a creditor to take proceedings 
against property conveyed ia trust to secure the debt, nor claim 
to be discharged because the creditor refuses to do it. 

The judgment must be reversed and the cause remanded. 
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t. An averment in a declaration, that an execution was returnable according 
to the statute, is to be understood as meaning, that the execution was re- 
turnable, on its face, to the term of the court, to which by law it should 
have been made returnable, and if, when offered in evidence, it appears to 
be returnable ata time different from that, it should be excluded on ac- 
count of the variance. 

, Where an execution, on its face, is returnable at a time anterior to the 
term, to which by law it should have been made returnable, it may be amend- 
ed, but until amended, the securities of the deputy sheriff or deputy bank 
marshal are not liable for money collected on it by such deputy after the 
day on which it was on its face returnable, and which he has failed to pay 
over. (Darean, C. J., dissenting.) 


ts 


Error to the Circuit Court of Clarke. Tried before the 
Hon. John Bragg. 


Tuis was an action of debt by the defendant in error, who 
was bank marshal, against the plaintiffs in error, who were the 
sureties on the bond of William Cieaver, the deputy of the de- 
fendant in error, for the failure of Cleaver to pay over money 
collected by him on an execution. The declaration describes 
the execution as dated on the 15th June 1844, and “ returnable 
according to the statute.” The execution offered in evidence 
appeared to be rsturnable on the second Monday after the fourth 
Monday in October 1844, when, by the statute of the 15th Jaa- 
uary 1844, it should have been made returnable to the court to 
be holden on the fourth Monday afier the fourth Monday in 
October 1844; and on this account the plaintiffs in error object- 
ed to it as evidence, but the court overruled the objection and 
allowed it to be read. It was shown that Cleaver received the 
money on the execution on the 13th Noy. 1844, two days after 
it was, on its face, returnable, but more than ten days before 
the term of the court, to which it should have been made return- 
able. ‘The court charged the jury that if the money was receiv- 
ed before the time fixed by statute for the return of the execution, 
the securities were liable. The ruling and charge of the court 
were severally excepted to, and assigned as error. 


Puttites, for the plaintiffs in error. 
T. & J. Witvtams, for the defendant. 
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PARSONS, J.—The declaration alleges that the execution 
was returnable according to the statute, which means, if it means 
any thing, that, on its face, it was made returnable to the tern 
to which it should have been returnable, according to the statute. 
But on its face it was returnable at a different time, and, there- 
fore, it did not agree with the allegation and should have been 
rejected.—5 Wend. 276. 

2. As Cleaver received the money after the time when the 
execution was made returnable on its face, but before the time 
when it should have been made returnable, the question is, are 
his sureties liable? 

Marsh, as the agent of the Branch Bank of the State of Ala- 
bama at Mobile, under the act of 1843, (Clay’s Dig. 115, 4 S6,) 
appointed Cleaver as his deputy, and this action was brought 
against the plaintiffs in error as Cleaver’s sureties, for the faith- 
ful performance of his duties. In respect of the execution of 
all process, Marsh’s powers and duties under the act, were the 
same as those of a sheriff; and the relation between him and 
Cleaver, as his deputy, was consequently similar to the relation 
between a sheriff and his deputy. The execution issued from 
the Circuit Court of Mobile county, in June 1844, and was 
placed in the hands of Cleaver. ‘The clause in the execution 
which required a return is in this language: “That you have 
said sums before the judge of our said court, on the second 
Monday afier the fourth Monday of October, A. D. 1344, to 
render unto the said Branch Bank the amount of debt and cost 
aforesaid, and have you then and there this writ.” By an act 
approved 15th January 1944, the fall terms of the Circuit Courts 
for Mobile county were to be holden on the fourth Monday af- 
ter the fourth Monday in October, in each year. Under the 
general stetute the execution should have been made returnable 
to that term. Cleaver received the money from the defendants 
in the execution on the 13th day of November 1844. This 
was afier the execution was returnable upon its face, but it was 
before the time when it should have been returnable under the 
general statute. If Cleaver’s authority under the execution 
ceased from the time when it was made returnable, on its face, 
then his sureties were not liable-—Burton v. Lockhart, 2 S. & 
Port. 109. And it is our Opinion that the execution, in respect 
of the period between the times when it was and when it sbould 
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have been returnable, gave no authority whatever to Cleaver, 
and that, therefore, his sureties are not liable for what be did du- 
ring that time. This case is distinguishable from Finley and 
others v. Ritchie, 8 Ala. 152, and Love v. McRae, 12 ib. 444, 
since it is absolutely impossible to make this writ, by construc- 
tion of its language, returnable to the term next after it was is- 
sued; for itis returnable to no court or term, but to the judge 
of the court, at a time which was before the term. If it were at 
all doubtful whether this execution, upon its face, was returnable 
to the term or ata different time, a construction which would 
make it consistent with the law would be adopted, but in this 
case there is no room for doubt, all is plain. The execution is 
upon its face clearly returnable before the time when the money 
was paid to Cleaver. Then if his sureties are liable, it is not 
because he acted under any existing authority in the execution, 
but because he may have acted under the laws that prescribed 
his powers and duties or those of the clerk. In this respect he 
is on a footing with a deputy sheriff, and the idea that he may 
act partly under the execution and partly under the statute, ora 
while under the execution, and, when that expires by its own 
limitation, then under the statute, is, to my mind, entirely new. 
If sued for an act, he may justify under the execution, but not, 
I apprehend, under the execution for one part of the amount re- 
covered by the judgment, and under the statute or general law 
confering his powers or prescribing the duties of the clerk, for 
another, nor under the execution for part of the time during 
which be acted, and the statute for the rest. As he can justify 
for no act, save what the execution clearly authorises, it follows 
that the execution is his sole authority, and that he is not to be 
affected for good or for evil by the clerk’s errors in issuing it. 
For them the clerk alone is liable. 

Ion Shirly v. Wright, Holt, C. J., observed, “ if a writ of ex- 
ecation bear test out of term, the sheriff is justifiable, and yet 
shall not be liable for an escape, for it isa void writ.” If itis a 
void writ, why is the sheriff not liable if he acts under it? In 
Parsons v. Loyd, 3 Wilson’s Rep. 341, Lord Chief Justice De 
Gray answers this question thus: ‘‘ Parsons, the now plaintiff, 
has been illegally imprisoned under the color of a writ sued out 
against him, which is a mere nullity ; he has been unlawfully in- 
jured, and must have a remedy; but he has none against the 
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officer, who is not to exercise his judgment touching the validity 
of the process in point of law, but is obliged tu obey the com- 
man‘ of the courts at Westminster, or other superior courts 
having general jurisdiction, and he may justify under the writ, 
although it is void.” So, he and Holt, Chief Justice, thought 
alike, that the sheriff might rely upon bis writ, whether right or 
wrong, although the writs in those cases were void, except as 
against the sheriff, for errors on their face; but it was thought 
unreasonable to make the sheriff the judge ofthat. These cases 
strongly show that the writ, as it is, is the sheriff’s authority. 
Its invalidity, as it respects the parties, is a very different ques- 
tion. The principle is, therefore, that the sheriff is not to judge 
of the defects of the writ, but must obey it, if valid, and may, if 
void. But there is no rule or principle that enables the sheriff 
to act beyond the mandate of the writ, and to justify under the 
statute for the excess. The writ of fi fu.in this case was 
amendable, I am aware. Such a writ was made returnable “on 
the Thursday after the morrow of All Souls,” instead of * on the 
morrow of All Souls,” and the court allowed it to be amended, 
by the award of execution, which showed how it should have 
been made returnable.-—Atkinson v. Newton, 2 B. & Pull. 337, 
and see 5 Taunt, 606. But this execution was not amended, 
and, therefore, the powers and duties of the officer are the same 
as if it was not amendable. Ihave looked into various cases, 
in which questions as to the amendment of executions were 
presented, and in all, the order of the court for that purpose has 
been liad; I have not met with a case, in which it was supposed 
tobe unnecessary. Under the various statutes of jeofails in 
England, which are so called because, when the pleader per- 
ceived any slip in the form of his proceeding, and acknowledg- 
ed his error, he is at liberty by those statutes to amend it, an 
amendment is seldom actually made, but the benefit of the act is 
attained by the court overlooking the exception. In England 
there are only two statutes of amendment, 14 Ed. 3 Stat. 1c. 6., 
and 8 Fen. VI, c. 12 and 15; the rest are reckoned to be statutes of 
jeofuils, and not of amendments.—1 Tomlin’s Law Dic. 71. 
The statute of 8 Hen. VI, c. 12, which is one of the two stat- 
utes of amendments, gives power to the courts to armend what 
they shall think, in their discretion, to be the misprision of their 
clerks, in any record, process, and plea, warrant of attorney, 
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writ, or pannel or return.—Ib. Our statute of 1807 is, in some 
respects, similar. The English statutes of jeofails do not ex- 
tend to writs of execution.—Archbold’s Practice. 278, part 2. 
The defects to which they extended wefe, after verdict, the 
want of a warrant of attorney, the want of an original writ or bill, 
or any defects of form therein, mistakes and omissions of plead- 
ing, misjoining of issues, &c. And although, in some of those 
statutes, the courts are directed to amend the defects, yet an 
actual amendment is never made, but the exception is over- 
looked by the courts and the party thus attains the benefit of 
those acts; and for this reason, if error be brought for any de- 
fect aided by these statutes, the court acts as if the amendment 
were made.—Archb. Prac. 264; Strange, 1011. The result is 
in England, that actual amendments were not necessary under the 
statutes of jeofuils, because the defects were overlooked, or 
considered as amended. So far as our statute is similar to those, 
the same doctrine may well apply; but as they do not, in Eng- 
land, apply to the case of an irregular or defective execution, the 
reason of that must apply here, if it is good there; and the reasons 
there and here are obvious to all and require noremark. Then, 
the defect of this execution, not being one that will be overlook- 
ed or considered as amended, the officer’s authority to act, after 
the execution was made returnable, cannot be supported by any 
such reasoning. But the courts may give leave to amend as the 
cases show. See some of the cases cited in Archb. Prac. 278. 
This they may do on terms, or without terms, or in proper cases 
may refuse to allow the amendment. But this execution was 
never amended, and it was not the officer’s duty to get it amend- 
ed. And he could no more extend the authority of the execu- 
tion by acting under it, after it had expired by its own limitation, 
than he could supply the total want of an execution, by acting 
as if there was one. His act was unauthorised, and did not bind 
his sureties, as we think. 
Let the judgment be reversed, and the cause remanded, 


DARGAN, C. J.—I cannot concur in the opinion deliver- 
ed in this case. The execution was amendable, and if amend- 
ed, the money received by the bank agent would have beea a 
satisfaction of the judgment; and for that reason, I think the 
money was collected officially, and that its non-payment was_a 
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breach of the condition of the defendant's bond. J admit that 
if money is received by a sheriff or other officer, after the return 
day of the execution, his securities are not bound, if he fails to 
pay it over; but the reason of this is, that the money, not being 
received officially, works no satisfaction of the judgment, and 
notwithstanding such payment, another execution may be issued; 
but when the payment to a sheriff can be relied on by the de- 
fendant as a satisfaction of the judgment, I cannot see how the 
sheriff or his securities can say this payment was not made to 
the sheriff officially. 


- 


NELMS ws. WILLIAMS. 


1. The same rule applicable to common law actions against the sheriff, for 
failing to pay over moncy collected by virtue of his office, applies where the 
deputy is sued by the principal sheritf for a similar default. 

2. The decisions, which hcid that a demand must be made of the sheriff to 
entitle a party tu the summary remedy provided by statute, are predicated 
on statutes that give these remedies, and, therefore, cannot be regarded as 
authorities in actions not founded upon them. 

8. It is the duty of a deputy to pay over to the principal sheriff all monies 
collected by him as such, within a reasonable time, and if he fail to do so, 
an action may be iuaintained against him without a previous demand. 

4. Where the facts of a cise are not controverted, the court may charge upon 
them directly and without hypothesis. 


Error to the Circuit Court of Perry. Tried before the 
Hon. John D. Pheian. 


Garrott, for the plaintiff in error. 
A. B. Moors, for the defendant. 


CHILTON, J.—This was an action by Williams, who was 
the principal sheriff of Perry county, against Nelms, who was 
_his office deputy, to recover monies received by the latter for 
his principal. 
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It appears from a Lill of exceptions, that Nelms acted as such 
deputy sheriff from Sept. 1543, until June 1844, and had col- 
lected various sums in that capacity for his said principal, and 
that in the fall of 1844, they selected one West to state an ac- 
count between them; that West made out the account, and as- 
certained that Nelms owed Williams the sum of $1610, which 
Nelms admitted to be correct, and for which he was willing to 
give his note, for the purpose of closing the balance so found 
against him, bat prefered not doing so until Williams should 
give him a receipt in each case for the money collected on the 
same. It appears also, that the plaintiff below read to the jury 
two receipts of Nelms, bearing date in March 1844, for monies 
collected by him as deputy, and which it seems were not em- 
braced in the settlement made by West. It was further made 
to appear, that Nelms had paid a portion of the demand, say 
$150, to Williams. This suit was instituted in April 1847. 

The main question in the court below was, whether it was 
necessary for Williams to demand the money of Nelms before 
he could maintain this action. The circuit judge ruled that, 
in respect to the amount ascertained by the settlement, no de- 
mand was necessary, but that the plaintiff could not recover the 
amounts specified ia the two receipts without proof of a demand. 

We apprehend the same rule, which would apply to com- 
mon law actions against the sheriff for failing to pay over mo- 
ney collected by virtue of his office, would apply against his 
deputy when sued by the sheriff, the deputy being responsible 
to the sheriff, who is alone liable to be proceeded against by the 
party aggrieved by the deputy’s default.—Pond v. Vandeveer, 
17 Ala. 426. There is, however, much greater reason for 
requiring a demand to be made of a sheriff who collects money, 
before he should be liable to an action, than of a deputy who is 
bound to pay it over to his principal, who is known to him and 
is usually nearat hand. The sheriff collects for all persons in 
whose favor process is placed in his hands. They may be un- 
known to him, may reside at a distance,&c. but it is now set- 
tled that in such actions, no demand is necessary. It is true, 
that our predecessors, upon the authority of the cases cited on 
the brief of the counsel for the plaintiff in error, decided in the 
case of McBroom v. The Governor, use, &c., 6 Por. R. 32, 
that a demand was necessary, and this case is afterwards cited 
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with approbation, in Sally’s Adm’r v. Capps, 1 Ala. 121. but it 
was afterwards expressly declared to be an erroneous decision 
in Hill et al. v. Fitzpatrick, Gov. use, &e., 6 Ala. 314-17, and 
must be considered as overruled. When would the statute of 
limitations begin to run on this demand? Clearly from the time 
that the law implied a promise on the part of Nelms to pay it 
over to Williams. Being the collecting agent of Williams, as 
well as having other duties to perform, it was the duty of Nelms 
to pay over the money to his principal when he collected it, to 
enable his principal to comply with his obligation to pay it over 
to the persons for whom it was collected; for we have seen the 
principal is liable without demand, and this liability attaches, 
though the money be in the hands of the deputy. 

The decisions, which hold that a demand must be made of 
the sheriff in order to entitle a party to the summary remedy 
provided by statute, and that no demand is necessary to be 
made by the sheriff of his deputy, for whose default the sheriff 
has been made liable, are predicated upon statutes which give 
these remedies, and, therefore, cannot be regarded as authori- 
ties in actions not founded upon the statutes. 

As to the liability of agents generally, for monies received by 
them for their principals, before demand, there seems to be con- 
siderable contrariety of decision. It is not necessary for us 
now to go into the subject at lage. It is sufficient to say, that 
in our opinion, the question whether or not a demand is neces- 
sary in 2 given case, depends upon the nature of the agency. 
If it be the duty of the agent to pay over upon the receipt of the 
money, or within a reasonable time thereafter, then, in the case 
first supposed, an action accrues immediately on the receipt of 
the funds, if not paid over, and in the latter, after the expiration 
-of a reasonable time, and there is no necessity for a demand.— 
‘Lillie v. Hoyt, 5 Hill’s N. ¥. Rep. 396; Hawkins v. Walker, 4 
Yerg. R. 188; Estes v. Stokes, 2 Rich. R. 133—see also, the 
numerous cases collected in 1 Amer. Lead. Cases, 520. If, on 
the other hand, it is not his duty to pay over until demand, or 
directions given him by the principal, then such demand must 
be made, or such directions given, before the agent can be put 
in default, unless he has converted the fund, or has been guilty 
of some breach of duty with respect to the same, which dis- 
-penses with demand. : 
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In our opinion, it was the duty of Nelms, who collected for 
his principal as deputy sheriff, at least to bave paid the same 
over within a reasonable tine. ‘The facts, as disclosed in the 
deposition of West, which, we are informed by the bill of ex- 
ceptions, were not controverted, clearly show he failed to do 
this, as more than three years intervened between the time his 
agency ceased and the institution of this suit, and we conclude 
that under the proof, as set out, no demand was necessary. 
The ceurt, therefore, in holding that a demand was necessary 
in respect of the receipts, charged too favorably for the plaintiff 
in error, but he cannot complain of this. 

We have examined the other objections raised to the charges, 
but do not regard them as tenable. ‘The charge of the court, 
as predicated on the testimony of West, viz., that it showed the 
sui of $1610 was found to be due, and as to that sum no de- 
mand was necessary, we do not think invaded the province of 
the jury. West states the fact positively in his deposition, and 
the bill of exceptions, we have before stated, recites that his 
testimony was not controverted.—See Henderson v. Maberry, 
13 Ala. 713; Williams v. Shackelford, 16 ib. 318. 

Let the judgment be affirmed. 


———— eee 


BAGBY, vse, &c. vs. BAKER Et ats. 
1. The bond of a sheriff, payable to the person, who for the time being holds 
the office of Governor, in his official character, and his successors in office, is 
to be regarded as payable to the office, and not to the person of the incum- 


bent, and a suit upon it in his individual name cannot be maintained. 


Error to the Circuit Court of Russell. Tried before the 
Hon. N. Coox. 


Parsons & Wuire, for the plaintiff. 


Rice, for the defendants. 
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DARGAN, C. J.—On the trial of this cause a verdict was 
rendered in favor of the plaintiff, but bills of exceptions were 
taken to the ruling of the court by both parties, and both have 
assigned errors; and it is agreed that the cause shall be tried as 
upon separate writs of error. But we shall examine only one 
question, because that is fatal to the action. 

The action is debt in the name of Arthur P. Bagby, who sues 
for the use of Benjamin T. Lowe. The declaration is upon 
the official bond of Benjamin H. Baker, as sheriff of Russell 
county, and several breaches of the condition thereof are assign- 
ed. The bond is made payable to Arthur P. Bagby, Governor 
of the State of Alabama, and his successors in office, and bears 
date at a time when Mr. Bagby was Governor, but the suit was 
commenced after his term of office had expired. The defend- 
ants demurred to the declaration, but the demurrer was over- 
ruled, and this is the first assignment of error on the part of the 
defendants All sheriffs are required to give bond and security 
for the faithful performance of the duties of their office, and such 
bonds are required to be made payable to the Governor for the 
time being, and lis successors in office.—Clay’s Dig.535. The 
person that happens to fill the office of Governor, at the time of 
the execution of the bond, takes no individual or private right in 
or to the bond. Indeed it is considered that the bond is paya- 
ble to the office of Governor, and not to the individual who fills 
that office. In the case of Bagby, Governor, v. Chandler et al., 
8 Ala. 230, it was said, “that the duties, for the performance of 
which the obligors bound themselves, attached not to the person 
but to the office of the obligee, and that an action might be main- 
tained at the suit of the Governor, without designating him by 
name ;” and the court in that case held that the name of Arthur 
P. Bagby might be considered as surplusage, and the suit con- 
sidered as one brought in the name of the Governor, for the use 
of the party injured by the breach of the condition of the bond, 
and, therefore, maintainable, although commenced after the ex- 
piration of the term of office of Mr. Bagby as Governor. 

But in the case before us, the suit is not, and cannot be con- 
sidered as brought in the name of the Governor, but in the name 
of Arthur P. Bagby, in his individual character, and, therefore, 
the declaration must show a debt or duty due to him in bis indi- 
vidual capacity, or it does not show a cause of action, of which 
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he can complain. But the declaration describes an obligation 
payable to the Governor of the State, and not to the plaintiff; 
he, therefore, can maintain no action for a breach of it in his own 
name. 

The court erred in overruling the demurrer, and the judg- 
ment must be reversed; nor is it necessary to remand the cause, 
for there is nothing in the writ by which the declaration can be 
amended. The judgment being reversed on the assignment of 
errors by the defendants, they must recover costs against the 
plaintiff. 


SHORTER’S ADM’R vs. MIMS et ats. 


1. The injunction meant by the statute (Clay’s Dig. 357, § 79,) upon the dis- 
solution of which the bond is to have the force and effect of a judgment, ig 
the writ of injunction, and unless such writ issues, there is nothing to sup- 
port the statutory judgment. 

2. Ona motion to quash an execution, it is not admissible to prove a mistake 
in the judgment, as to the name of one of the parties by whom it was con- 
fessed, so as to make it support the execution; but such mistake can only be 
corrected, if at all, by a direct proceeding for that purpose. 

3. Where the execution, issued on an injunction bond which misdescribes the 
judgment sought to be enjoined, pursues such judgment, it cannot be so 
amended as to make it conform to the judgment described in the bond and 
thus vary from that which it was intended to describe. 


Error to the Circuit Court of Macon. Tried before the 
Hon. John J. Woodward. 


Cocke, for the plaintiff in error: 
Mclver & Rice, for the defendants. 


PARSONS, J.—James H. Shorter, in his life-time, on the 
28th day of January 1840, commenced his action of assumpsit, 
in the Circuit Court of Macon county, against Henry Mims, 
Rene Fitzpatrick, Edward F. Mahone and Hamilton Duke, 
The action was brought on a promissory note made by Henry 
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Mims, Fitzpatrick, Mahone and Hamilton Duke, payable to the 
order of James H. Shorter. The declaration is against the same 
parties, and it describes Rene Fitzpatrick and Edward F. Ma- 
hone as partners, trading under the firm of Fitzpatrick & Ma- 
hone. Next in the transcript afier the declaration is the judg- 
ment entry, in the margin of which the names of the parties are 
stated thus: “James H. Shorter v. Henry Mims et al.” ‘The 
judgment shows that the plaintiff appeared by his attorney and 
that the defendants came in their proper persons and co: fessed 
judgment for $6069 35, and the judgment was rendered for that 
amount and the costs. It appears by another part of the record 
that previous to the time of the judgment a paper was signed by 
Rene Fitzpatrick, Henry Mims, John R. Mahone, Hamilton 
Duke and James H. Shorter, by which the four first were stated 
to be the defendants in six suits pending in the Circuit Court of 
Macon, brought by James H. Shorter, which suits are specifi- 
cally stated, and the suit which I have first mentioned is one of 
them, anJ it was agreed by the defendants that they would con- 
fess judgmenis iu the six cases, for the amounts that were spe- 
cifically stated, with some stipulations that are not material in the 
present question. It appears that this paper was entered upon 
the mivutes of the court, but the counsel for the defendants in 
error insists that it does not appear that it was so entered by the 
order of the court. That, however, is aot a necessary question 
in the case according to the view we take of it. | 
Subsequently to the judgment, Henry Mims filed his bill in 
chancery against Shorter, praying an injunction and relief against 
the judgments, including the one for $6069 35. The regis- 
ter of the Court of Chancery, on the 22d April 1842, granted 
the injuction, to be issued upon the compainant’s entering into 
bond and security. On the same day a bond was executed by 
Mims and certain persons as his sureties, binding themselves to 
Shorter in the penalty of $12,600. In the condition it is recited 
that Shorter had obtained two judgments against Mims, one for 
$438 94 and $17 costs, and the other for $6069 35 and $17 
87 costs, against Henry Mims, Rene Fitzpatrick, John R. Ma- 
hone and Hamilton Duke; also, that Mims had that day filed 
his bill and obtained an order that ‘¢an injunction supersedeas”’ 
should issue restraining farther proceedings ‘on said judgment 
and execution” until further order of the Court of Chancery. 
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Then the condition is, that if Mims shall prosecute said suit to 
effect and abide and perform the order of the court in the premi- 
ses, he paying all damages that Shorter may sustain by reason 
of the injunction, then the bond to be void. The only injunc- 
tion in the case was issued on the 23d day of April 1842. ‘This 
injunction restrains proceedings on the judgment for $438 94, 
but it is clear it does not include the judgment for $6069 35, 
besides costs. ‘The chancellor dismissed the bill at the cost 
of the complainant and his sureties, and decreed that the injune- 
tion bond should have the force and effect of a judgment and be 
certified according to the statute to the court of law. Afier this 
the plaintiff in the judgment for $6069 35, Mr. Shorter, caused 
several successive writs of fiert fucias to be issued against the 
defendants in that judgment and the sureties in the injunction 
bond, and the latter moved the Circuit Court of Macon to quash 
the executions, which was done, and the question is, was it right 
to quash the executions? All will admit that, in general, an ex- 
ecution must agree with the judgment in respect of the parties, 
and generally in every thing that is material. Whether the 
judgment in this case is to be considered as a judgment against 
Edward F. Mahone or John R. Mahone, as one of the defend- 
ants, is a question which is immaterial ; for, be that either way, 
this execution includes persons who were not defendants to the 
judgment; for it includes those who were sureties in the injunc- 
tion bond. ‘Then, the true question is, should those sureties 
have been included in the executions in this case? The 27th 
rule of chancery practice provides that an injunction to stay pro- 
ceedings at law shall not issue, until bond and security have 
been given in such sum and with such condition as the chancel- 
lor or judge may direct.—Clay’s Dig. 615. ‘There was, how- 
ever, a statute in force at the time this injunction was granted, 
which allowed the register to grant it. Another statute, Clay’s 
Dig. 357, § 79, is as follows: ‘Every bond, executed for the 
purpose of obtaining an injunction, shall, on the dissolution of 
said injunction, have the force and effect of a judgment, and it 
shall be lawful for the party or parties, whose judgment may 
have been enjoined, to take out execution against all the obligors 
in the bond for the amount enjoined,” &c. The execution, in 
such cases, is to be issued from the court of law. But in the 
present case, the injunction did not extend to or exclude the 
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executions, or the judgment from which they issued. In this 
case there was no injunction, and, of course, none was or could 
have been dissolved in this case. According to the statute, the 
bond is to have the force and effect of a judgment, upon the dis- 
solution of the injunction. This means, we think, the writ of 
injunction, and not the bill, the fiat, or the bond. It follows 
from this view of the case, that there was no statutory judgment, 
from which an execution could be issued, against the original 
defendants in the judgment and the sureties in the injunction 
bond, oranyofthem. Therefore, we think, there was no error 
in quashing the executions. The chancellor’s order that the 
bond should have the force and effect of a judgment, must be 
interpreted by the case that was before him, and limited to the 
case or cases included in the bill, to which the injunction ex- 
tended. It is not necessary, therefore, to consider the regulari- 
ty of the bond, or order, or injunction, on any other ground. 

2. The defendant in the motion to quash offered to prove 
that the judgment for $6069 35 was confessed not by Edward 
F. Mahone, but by John R. Mahone, among others. ‘This evi- 
dence was rejected by the court. If there is any mode of cor- 
recting such a mistake in a judginent, it must be done in a di- 
rect proceeding. We think the evidence offered was properly 
rejected on the motion to quash. 

3. While the motion to quash was under consideration, the 
defendant in the motion, by consent of parties, submitted a cross 
motion to amend the executions ‘so as to make them conform 
io the judgment for $6069 35, as described in the above recited 
injunction bond.” But the court quashed the executions, nev- 
ertheless. If the motion had been to amend the executions, so 
as to conform to the original judgment, although that would 
have been to amend by striking out some of the parties in the 
execution, it perhaps might have been sustained by some of the 
English cases and some of our own, which go very far. But 
the motion was very different; it was to make them conform to 
the judgment, as the same is described in the injunction bond— 
thus they would have been made to conform to the bond, but to 
vary from the judgment, in respect of one of the parties. ‘This 
motion was properly overruled. And whether the executions 
were amendable or not, so as to agree with the original judgment, 
it does not lie upon the court to amend for a party’s benefit, con- 
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trary to his wish. The party, in effect, insisted that the execu- 
tions should be amended, so as to conform to the bond, that is 
to say, to the judgment as described in the bond. This the 
court ought not to have done. It cannot be presumed in this 
case that the party asking the amendment would have been con- 
tent with such amendment as the court ought to have made, aud 
the court was not bound to force it on him, and this distinguish- 
es this case from all that was held in Sheppard v. Melloy, 12 
Ala. 561. 

The judgment is affirmed. 


Curtton, J., having been of counsel before he was elected 
to the bench, did not sit in this case. 


EVANS et ats. vrs. THE GOVERNOR, vse, &c. 


1. In an action against a sheriff, for failing, through mere negligence, to make 
the money on an execution, or to return it according to its mandate, the 
amount of the execution is the measure of damages, notwithstanding the 
defendant may have continued entirely solvent. 

2. The mere failure of the plaintiff to enforce satisfaction of his excution from 
the defendant, when he could have done so, does not impair his remedy 
against the sheriff, who has committed a previous default in not making the 
money on the execution, or in not returning it. 

3. A sheriff, by whom an execution has been levied on personal property, 
whilst the execution is in force, may sell after the return day of the writ, 
and having the power to sell, he may receive the money in satisfaction of 
the execution, without a sale, and by such receipt and failure to pay it 
over to the plaintiff, subject his securities to liability therefor. 


Error to the Circuit Court of Perry. Tried before the 
Hon. Geo. D. Shortridge. 


Moore and Brooks, for the plaintiffs in error. 


Garrotr and Davis, for the defendant. 
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CHILTON, J.—This was an action upon a sheriff’s bond. 
Three breaches are assigned in the declaration: Ist, that the 
sheriff failed to return an execution, which was placed in his 
hands to be executed and returned by him as sheriff, in favor 
of the Bank and against one Henry Y. Houze and Thomas 
Billingslea, as required by law, &c.; 2d, that he failed to make 
the money upon the same, as required by the exigencies of the 
writ, when he could have done so by the use of due diligence; 
and, 3d, that he collected the money upon said writ of execu- 
tion and failed to pay the same over to the plaintiff after demand 
duly made. Upon the trial a bill of exceptions was taken, up- 
on which three questions arise for our consideration, namely — 
1st. Whether the amount of the execution is the measure of 
damages, as against a sheriff, who through mere neglect fails to 
collect the money on it, or to return it, the defendants in such 
execution remaining solvent? 2d. Whether, if, after such de- 
fault, the plaintiff in such writ cause subsequent executions, 
upon which the succeeding sheriff could have made the money, 
to be returned to await his remedy against the prior sheriff for 
the default, this constitutes a bar to bis action for such default, 
or should reduce the damages? And, thirdly, whether the se- 
curities of a sheriff are liable for money collected by him, after 
the return day of the execution, but while he had property of 
the defendant in execution in his possession by virtue of a levy 
made when the execution was in full force? 

We shall briefly consider these questions, in the order we 
have stated them; but before proceeding, it is proper to turn to 
the bill of exceptions, to ascertain whether it shows proof up- 
on which the charge of the court, asserting the affirmative of the 
last proposition, could be predicated. ‘That portion of it reads 
as follows: ‘It appeared in evidence that the Bank recovered 
a judgment in the County Court of Mobile, for the sum of $761 
95 damages, and $22 18 costs, against William Huntington, 
Henry Y. Houze and Thomas Billingslea; that on the 18th 
October, 1842, an execution was duly issued on said judgment, 
and on the 28th day of the same monih, came to the hands of 
David Chandler, who was the sheriff of Perry county, to be 
executed, and was returnable at a term of the Mobile County 
Court, to be holden on the 2d Monday in February 1843; that 
on the Gth day of January 1843, Chandler levied the execution 
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upon four slaves and other goods and chattels of said Houze; 
that the following words appeared to be endorsed on said exe- 
cution—* Satisfied, February 13th, 1843.—Davip CHANDLER, 
Sheriff, by A. West, D. Sh’f” It further appeared, that 
Chandler neglected to return the said execution according to 
law, and kept the same to complete the sale of the property 
levied upon. The plaintiff introduced as a witness A. West, 
the deputy of Chandler, who deposed, that he collected one 
hundred and thirty-five dollars on said execution from the sale 
of Houze’s property under the same; that the property was 
levied upon in January, and was sold to the amount of $100, at 
Perryville, on the second Monday in Feb. 1843, and the bal- 
ance on some day aftcrwards, not recollected by witness; und that 
the execution was satisfied the 13th Feb. 1843.” This being 
the evidence, it follows, that, as the money was paid on the 13th 
day of February, which was the second Monday of that month, 
and the satne day when a portion of the property levied on was 
sold, and the balance was sold some day after that, the sheriff had 
property in his hands under the previous levy, undisposed of, 
when he received the money for which his securities are sought 
to be charged. 

1. We come to consider the proposition, whether the amount 
of the execution is the true criterion of damages under the 
facts, as they are presented by the bill of exceptions in this 
case; and upon this point we find some contrariety of decis- 
ion. In Kentucky, it appears to be well settled by judicial 
decisions, that the amount of the execution is not the measure 
of damages, but the actual injury the party has sustained.—3 
Bibb, 356; Littell’s Select Cas. 132; 7 B. Mon. 298; 8 ib. 111. 
In New York the rule appears to be different; and it is there 
held, in actions against a sheriff for failing to return an execu- 
tion, where the plaintiff proves the sheriff’s negligence, and 
the ability of the party defendant in the writ, he is entitled to 
recover the full amount of his judgment.—Patterson v. Wes- 
terveldt, 17 Wend. 543, and cases there cited; Rome v. Cur- 
tis, 1 Hill’s R. 275; Pardee v. Robison, 6 ib. 550. So also in 
Massachusetts, it is held, that where an officer neglects to do 
his duty, so that the effect of a judgment appears to be lost, the 
judgment in the suit so rendered ineffectual is prima facie evi- 
dence of the measure of damages which the plaintiff has sus- 
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tained.—Per Parker, J., Wild v. Bartlet, 10 Mass. 474. The 
doctrine asserted by this case seems to have been adopted by 
this court in Bagby, use, v. Harris, 9 Ala. 173, where the court 
say, ‘*We are entirely satisfied that the damages cannot be 
mitigated, by merely showing that the original! debtor was sol- 
vent and able to pay, or that in the attempt to make him pay, 
other defaults have taken place. If this was sufficient, it is 
evident, when the debtor is of sufficient ability, the excuse may 
be urged by each successive sheriff, and the plaintiff will ouly 
reach the fruits of his judgment when he finds one willing, as 
well as bound, to perform his duty.” The reasoning in that 
case is apposite to the case at bar, end we deem it unanswer- 
able. Were the rule otherwise, and could each sheriff, at the 
expense of nominal damages, answer the plaintiff’s demand, 
by saying, ‘‘true it is, I have failed negligently to collect the 
money due on the execution, but the defendant is good,” the 
plaintiff could be postponed until the writ fell into the hands of 
some officer who could truly retura it, ‘no property found,” 
and thus the plaintiff would lose his demand. ‘The principle 
settled by the case of Bagby, use, &c. v. Harris, was re-asserted 
in Spence v. Tuggle, 10 Ala. 142-3. That was a suit against 
a sheriff for failing to execute a ca. sa., and the court clearly 
intimate that the default being shown, the prima facie damage 
is the amount of the plaintiff’s demand, but which may be re- 
duced by proof of the inability of the defendants in the ca. sa. to 
satisfy it, and which proof might in turn be rebutted by proof of 
their solvency.—See also, Kirksey v. Pryor,13 Ala. 190. We 
are entirely satisfied with these decisions, and although the rule 
may appear somewhat stringent, it requires no more than a 
faithful discharge of official duty to avoid its operation. 

2. As tothe second question, there is not the least ground for 
‘saying that the plaintiff has forfeited or in any way discharged 
his right of action against Chandler and his securities. It ia 
unnecessary for us to inquire what would have been his rights, 
had he refused to permit Chandler or his securities 40 have en- 
forced collection out of the defendants for their indemnity. 
None of them took any such step for their protection, and the 
plaintiff was not under the slightest obligation, in the absence 
of their intervention, to avail himself of the technical grouad 
that invalidates the entry of satisfaction endorsed on the execu- 
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tion, because the money was paid after the return day thereof, 
for the protection of the defendants in this action, whose prin- 
cipal improperly refused to pay over such money, and thereby 
to release them from liability. Much less do we regard the in- 
disposition of the plaintiff to enforce the money again out of 
the defendants in the execution any evidence of fraud, either 
actual or constructive. That the plaintiff by his conduct in 
this case lost no right to proceed against the sheriff, is clearly 
deducible from Garey v. The Bank, 11 Ala.'771, and Smith v. 
Levitt, 7 ib. 175. 

3. As to the remaining proposition, we have as little diffi- 
culty. It is well settled, that if a sheriff levy on personal pro- 
perty, while the execution is in full force, he may proceed and 
sell it after the return day of said writ. He acquires by his 
levy a special property in it, of which he is authorised by law 
to divest himself by sale—Bondurant v. Buford, 3 Ala. 359 ; 
Leavitt v. Sinith, 7 ib. 175. Having the right to sell the por- 
perty, it would be absurd to say he had no right to receive the 
money, and having the right to raise the money by a sale of the 
property, the delendanis had a corresponding right to pay the 
money and relieve the property. Nor can we see that it makes 
any difference whether Billingslea or Houze paid the money; 
nor was it important to inquire whether it was paid to prevent a 
sale of the property levied on. It is sufficient, we think, if, at 
the time the money was paid, the sheriff had property in his 
hands, by virtue of the levy, which the law authorised him to 
sell in satisfaction of the execution. The defendants, or either 
of them, had the right, under such circumstances, to arrest the 
sale and prevent the sacrifice of the property by paying the 
money. But for the levy, it is very clear the plaintiff had no 
right to receive the money after the return day of the execu- 
tion, and his securities in such case would not be chargeable 
for it. 

Aiter a careful examination of the various points made in the 
argument of the counsel, we are unable to perceive any error in 
the record, and the judgment must consequently be affirmed. 
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SIMMONS & WIFE ws. WALKER, use, &c. 


1. If a bond be paid by a third person, at the request of the obligor, a suit 
cannot be afterwards maintained upon it in the name of the obligee for the 
use of the person by whom such payment was made. 


Error to the Circuit Court of Marengo. Tried before 
the Hon. John D. Phelan. 


MAnwnino, for the plaintiffs in error. 
Joun, for the defendant. 


DARGAN, C. J.—This suit was commenced in the name 
of John W. Walker, for the use of William K. Paulding, on a 
bond executed by Frances Spingle, whilst sole, but now the wife 
ef James Simmons, whereby she acknowledged herself held 
and firmly bound unto the said plaintiff in the sum of six hun- 
dred and fifty dollars, to be paid on the first day of January there- 
after. The defendants offered evidence tending to show that 
Wm. K. Paulding had paid the bond to the plaintiff, John W. 
Walker, at the request of the said Frances. This appeared 
from a bill filed by John Shields and Wm. K. Paulding, for an 
injunction against the said Frances and others, which was sworn 
to by the said Wm. K. Paulding. It also appears from the 
statements made in said bill, that Paulding paid the money to 
Walker at the request of said Frances Spingle, and under a 
promise that the amount should be credited on two notes 
held by her on John Shields, which Paulding had assumed to 
pay, but that, afterwards, the said Frances and Lewis Anderson, 
co-administrator, brought suit against Shields, and recovered the 
whole amount of said notes, and refused to allow the amount 
paid by Paulding to Walker as a credit thereon. The defend- 
ants requested the court to-charge the jury that the declarations 
of Paulding ia the bill for an injunction showed that the bond, 
on which this suit was brought, had been paid, and that the plain- 
tiff could not recover. This charge the court refused to give, 
but instructed the jury that the declarations of Paulding, as set 
set out in said bill, did not show such a payment as precluded 
the plaintiff from recovery in this suit. 
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That the ruling of the court was erroneous, there can be no 
doubt. If Paulding paid to Walker the amourt of the bond, at 
the request of Mrs. Simmons, such payment extinguished the 
debt due to the plaintiff from her, (Harrison v. Hicks, 1 Port. 
423,) and no suit can be sustained upon the bond in his name. 
The only remedy Paulding has to recover the money he paid 
for her is an action of assumpsit, for money paid, but he cannot 
maintain a suit on the bond, in the name of Walker for his use, 
if the debt due to Walker on the bond was in fact paid by 
Paulding at the request of Mrs. Simmons. 

Let the judgment be reversed and the cause remanded. 


SMITH vs. ROWLAND. 


1 A party toa bill, once discharged for the want of notice, or other laches 
on the part of the holder, is always discharged, and cannot again be made 
liable, unless by his own voluntary act. 

2. Where the drawer of a bill, who has placed funds in the hands of the drawee 
to meet it, has been discharged for the want of due presentment and notice 
of its dishonor, the subsequent application of such funds by the drawee to 
the use of the drawer, without his knowledge or consent, will not render 
iim liable to the holder as for money had and received. 


Error to the Circuit Court of Marengo. Tried before the 
Hon. Geo. D. Shortridge. 


Tuts was an action by the defendant against the plaintiff in 
error as the drawer of a bill of exchange for $300 on Desha, 
Smith & Co., of Mobile, dated March 26th, 1846, and payable 
on the 26th May following. The declaration contained a count 
on the bill and the common counts. It appeared by the testi- 
mony of one of the drawees that said bill was not presented to 
Desha, Smith & Co., for acceptance, nor for payment, until af- 
ter its maturity; that at the time the bill became due, the books 
of Desha, Smith & Co. showed an actual balance to the debit of 
the drawer, but that about that time he deposited with then $400 
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for the purpose of paying said bill of exchange and another draft 
drawn on them by him; that under the business arrangements 
with him, he was permitted to draw on Desha, Smith & Co. 
with or without funds in hand, and they always accepted or paid 
his drafis when presented at the proper time, as they kept a run- 
ning account with bim ; and that the draft sued on was not paid 
for the reason that it was not presented until after its maturity 
and the $400 had been passed to the credit of his general ac- 
count with Desha, Smith & Co. Upon this evidence the court 
instructed the jury that if they believed that the defendant placed 
said sum of money with Desha, Smith & Co. to pay said bill 
and aftewards withdrew said money from them, the plaintiff was 
entitled to recover for money had and received to the amount of 
said draft and interest. 

The defendant prayed the court to charge the jury that if there 
was no other evidence that defendant withdrew said money than 
the fact that it was passed to his credit in his general account 
with Desha, Smith & Co., then the plaintiff was not entitled to 
recover on the common counts, without proof that he was cog- 
nizant of and assented to such disposition of the money. Also, 
that under the facts above stated the plaintiff was not entitled to 
recover. These charges were severally refused. ‘To the charge 
given and to the refusal to charge as requested the defendant 
excepted and now assigns them as error. 


Brooxs & Bynp, for the plaintiff in error. 
Joun, for the defendant. 


PARSONS, J.—The bill was not presented for payment 
until the time for such presentment had elapsed. The drawer 
was therefore, according to the general rule, discharged. And 
in general, a party who is once discharged, for want of notice, 
or other laches, on the part of the holder, is always discharged, 
and cannot be made again liable, unless by his own voluntary 
act.—Story on Bills of Exchange, § 320. The drawer, in this 
case, placed funds in the hands of the drawees to meet his bill. 
But the bill was not duly presented, and for that reason, the 
drawees applied the funds to the general accounts between them 
and the drawer, and when the bill was afierwards presented, un- 
duly as to time, refused payment. This spplication of the funds 
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was without the knowledge or consent of the drawer. Ifhe had 
‘ever sanctioned it, possibly the plaintiff below might have re- 
covered on some of his counts; as to that, however, we give no 
opinion. But in the case at bar, he cannot recover, because the 
drawer was once discharged, and did ne act afterwards, either 
voluntary or otherwise, to bind himself. 

2. The plaintiff below proved, that at the time the bill became 
due, it appeared from the books of the drawees, that there was 
an actual balance to the debit of the drawer, but that about that 
period, he deposited with them $400 for the purpose of paying 
this bill and another; that under their business arrangement with 
the drawer, he was permitted to draw on them, with or without 
funds on hand, and they always paid or accepted his drafts 
when presented at the proper time, as they had a running ac- 
count with him, and that this draft was not paid for the reason 
that it was not presented until after its maturity, and the $400 
was passed to the credit ef che drawer’s general account. This 
was all the material evidence in the case, so far as there is any 
question. It is stated to be the law, that the holder is excused, 
as against the drawer, for not making due presentment for pay- 
ment, or any presentment for payment, if the latter had no funds 
in the hands of the drawee, or expectation of funds, and there 
was no premise, or obligation of the drawee, authorising the 
drawing ef the bill; and that the same rule will apply, if the 
drawer, having funds ia the hands of the drawee, or of the ac- 
ceptor, at the time of drawing the bill, has withdrawn the same 
before the dishonor; unless, under the circumstances, it might 
properly be presumed that the bill would be paid by the accep- 
tor, and that the drawer would stand indebted to him for the 
same amount.—Story on Bills, § 367, and the notes. Consis- 
tently with this doctrine, or with the authorities cited by the 
counsel of the plaintiff in error, we cannot hold that the defend- 
ant in error was excused from the aecessity of making due pre- 
sentment and of giving notice ; and as the merits are against him, 
he cannot shape the declaration so as to recover, unless he can 
show other facts at another tial. It was contended that the 
drawer can suffer no loss or injury by the laches of the holder io 
this case. But it is impossible to conceive that a drawer is not 
legally injured by a recovery against him, without demand or 
notice, when he had a right to draw and actually placed funds 
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in the hands of the drawee to pay the bill, which were not other- 
wise applied by his act or authority, and which would have been 
paid to the holder, if the bill had been duly presented. If that 
be so, the holder may neglect the condition precedent of de- 
mand and notice, and recover of the drawer without nie excuse 
for the negligence. 

The judgment i is reversed and the cause remanded. 





BARRON, Apm’r, vs. TART. 


1. A judgment, not absolutely void, cannot be collaterally impeached, and 
until set aside in a direct proceeding, an execution may properly issue upon 
it. 

2. The act of 1843, repealing so much of the act of 1812 as allows the sheriff 
half commissions on the amount of an execution, where a levy has been made 
and the sale stayed by process of law, was not intended to operate retro- 
spectively, so as to deprive him of commissions, to which he had thus become 
entitled, but which had not been collected when the repealing act was passed. 

8. The half commissions, to which the sheriff is entitled, upon the levy of an 
execution on property, the sale of which is stayed, becomes a part of the 
costs of the case, and may, withaut motion to the court, or notice to the de- 
fendant, be taxed by the clerk as such in an execution subsequently issued. 
(Overruling The Oswichee Cd. v. Hope & Co., 5 Ala. 620.) 

4. Where it does not appear that the final record has been made up, the ovigi- 
nal papers in the cause are admissible in evidence. 

5. The endorsement of a levy on an execution by the sheriff or his deputy, 
being an act required by law, is to be considered as true, until impeached, 
and is admissible in evidence, without proof of the hand-writing of the officer. 


Error to the County Court of Perry. 


THis was a motion made by the plaintiff in error, as_admin- 
istrator of James B. Tutt, against the defendant in error, to quash 
an execution and to re-tax the costs. It appears that the defend- 
ant in error recovered a judgment in the County Court of Per- 
ry against the said James B. Tutt in his life-time, on which exe- 
cution issued on the 5th December 1841, and was placed in the 
hands of the then sheriff of Sumter county ; that the sheriff lev- 
ied said executicn on sundry slaves as the property of the said 
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James B. Tutt and that the sale thereof was stayed by injunc- 
tion; that the said Tutt on the dissolution of the injuaction paid 
off the principal and interest of the judgment, and died, leaving 
the costs unsatisfied; that the defendant in error after his death 
sued out a scire facias against the piaintiff in error, as his ad- 
ministrator, to revive said judgment as to the unsatisfied costs, 
and that a judgment of revivor being rendered, the clerk issued 
execution for not only the court costs, but the commissions of 
the sheriff arising upon the levy made by him before the injunc- 
tion was obtained. ‘The judgment of revivor is set out in the 
bill of exceptions and is in the following words: ‘It is there- 
fore considered by the court that the said judgment in said scire 
facias mentioned and set forth be, and the same is hereby re- 
vived against the said John Barron, administrator of James B. 
Tutt, and that execution issue thereon, to be levied and made 
of the goods and chattels in the hands of said John Barron, ad- 
ministrator as aforesaid, unadministered; but since it appears 
that the said judgment sought to be revived, except as to the 
costs, has been satisfied, it is ordered and adjudged that the exe- 
cution issue only for the costs of said original judgment, as well 
as for the costs of this suit, &c.” It was shown upon the hear- 
ing of the motion that the whole of the execution on this revived 
judgment had been paid off except that portion which consisted 
of the sheriff’s commissions before refered to. The defendant 
in error offered to read the execution issued on the original judg- 
ment and the return thereon, showing the levy, &c., to which 
the plaintiff in the motion objected on the ground that it was not 
the best and highest evidence, and because the hand-writing of 
the sheriff, who made the return, was not proven, but the objec- 
tion was overruled and the evidence admitted. The court de- 
cided that there was no error in the taxation of the costs, that the 
execution rightfully issued, and that the motion be discharged. 
To the rulings and judgment of the court the plaintiff in the mo- 
tion excepted and now assigns them as error. 


Davis, for the plaintiff. 
Moore, for the defendant. 


CHILTON, J.—1. However erroneous may be the judg- 
‘ment of revivor, which was rendered upon the scire fucias, we 
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think it is not absolutely void, and therefore it cannot be col!at- 
erally impeached. Until set aside by a direct proceeding, an 
execution may properly issue upon it. 

2. At the time the sheriff of Sumter county made a levy upon 
the original execution, namely, in Dec. 1541, he was entitled 
by law to receive half commissions for levying the execution, 
having been prevented by injunction from selling the property 
levied upon.—Clay’s Dig. 235. This right to half commissions 
having attached, was not divested by the subsequent repeal of 
the law before the fees were collected. The late act was not in- 
tended to operate retrospectively, and should not receive a con- 
struction which would deprive the officers of court of fees previ- 
ously earned. 

3. The next question ie, could the clerk properly tax these 
balf commissions in the bill of costs. The act allowing sueh 
commissions was passed in 1812, (see Laws Ala. 351,) and the 
10th section provides, that the clerks, sheriffs and other officers, 
and persons therein named, shall be entitled to demand and re- 
ceive for the services therein mentioned, the fees prescribed by 
the act, and no more, ‘‘to be paid, taxed and collected in the man- 
ner therein after directed.” The fees of the respective officers 
are then prescribed, among which is the commission here claim- 
ed for the sheriff; and by the 11th section it is provided, ‘that 
the feces herein allowed shall be taxed and allowed in the bill of 
costs in all suits where the services respectively shall have been ren- 
dered,’? &c. Inthe case before us, the services were rendered. 
The sworn return of the sheriff, in whose bands the execution 
was placed, showing a levy upon slaves, and which was arrest- 
ed by injunction, was before the clerk, and was matter of record. 
(Hardy v. Gascoigne et al., 6 Port. 447; Creagh v. Savage, 14 
Ala. 454.) This furnished him as certain data, upon which to 
predicate the taxation of the half commissions, as he had for the 
taxation of the other costs, and the act of 1807 (Clay’s Dig. 238, 
§ 10) made it his duty to issue execution for the unpaid fees, an- 
nexing a copy of the bill of costs to such writ. From the stat- 
utes above refered to, we think it very clear. that the clerk was 
not only authorised, but required, to tax the fees due the sheriff 
for his levy, in the bill of costs, and to issue execution for the 
same. If the sheriff, for some cause, not appearing upon his re- 
turn, should not be entitled to receive such commissions, it is 
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competent for the court upon a proper application to order such 
item to be stricken from the bill of costs, and so of any other 
item which the clerk may improperly tax. If the court refuse 
to correct such taxation, the party injured may take his bill of 
exceptions and revise the decision upon a writ of error.—Weis- 
singer v. The State, 11 Ala. 540; Smith v. Donaldson, 3 Stew. 
& Port. 395; Braly v. Hodges, 3 Port. 336; Kelly v. Renfro, 
10 Ala. 338. 

We are aware that the view we have above taken conflicts 
with the case of The Oswichee Co. v. Hope & Co., 5 Ala. 620, 
but this point does not appear to have undergone much consid- 
eration in that cause, and the reasoning of the court would equal- 
ly apply to all costs which accrued after the issue of the first 
execution, (e. g.,) the fees for issuing ulias and pluries execu- 
tions, or such process on forfeited forthcoming bonds, &c., 
which, so far as my knowledge of the practice is concerned, are 
uniformly, and I think properly taxed against the defendant, as 
cost to be levied upon the fiert facias. Upon this point that 
case is in conflict with the statute, as we believe, and must there- 
fore be considered as overruled. In Spence v. Thompson, 12 
Ala. 750, it is said, ‘the sheriff has no authority, without the 
mandate of the court, to collect fees due to a preceding sheriff, 
even if such fees are legally due, but not taxed.” It would seem 
from this dictum that a motion must be made to the court, to al- 
low and tax such costs, and the case of The Oswichee Co. v. 
Hope & Co. requires notice of such motion to be first given. 
Thus costs would be super-added to costs upon motions to tax, 
as often as subsequent items shotld accrue. The statute, we 
think, in unambiguous terms, requires the clerk to tax the cost 
‘‘for services which shall have been rendered,” when the execu- 
tion issues. This duty is simple and in most cases easily per- 
formed, and if any injury should result from an improper taxa- 
tion, the party aggrieved has a speedy remedy. Of course 
nothing that we have said is intended to deny to sheriffs the 
right to collect fees accruing upon the complete execution of the 
process and after its issue. 

4. We think there was no error in permitting the original ex- 
ecution, with the return endorsed, to be read in evidence. It 
does not appear that the final record had been made up in the 
cause, until which time the original papers are admissible. 
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5. Neither was it incumbent on the defendant in error to prove 
the hand-writing of the sheriff, or his deputy, who endorsed the 
levy, but the law requiring such endorsement to be made cen- 
siders it true, until impeached.—See cases above cited, in 6 
Port. 447, and 14 Ala. 454, and the cases there refered to. 

We have carefully considered the several points raised by the 
counsel for the plaintiff in error, snd are unable to see any error 
in the record. 

Let the judgment be affirmed. 


MOORE. es, BARCLAY. 


1. If a sheriff sel} land under execution, and consummate the sale by exe- 
cuting a deed to the purchaser, the execution, unless the sale is set aside, 
must be considered as satisfied to the extent of the sum bid, although the 
sheriff may not have received the purchase money; and being satisfied, the 
sheriff is liable to the plaintiff, and not to the defendant in the execution, 
for failing to collect it. 

2. In a declaration in such case, at the suit of the defendant in execution,— 
setting forth the sale, the execution of the deed, and the failure of the sher- 
iff to collect and apply the purchase money ,—the additional ayerment that 
the proceeds of the sale remained, after all executions in the hands of the 
sheriff were satisfied, does not change the legal effect of the previously 
stated facts, nor warrant the conclusion that the executions in his hands 
were satisfied otherwise than by the sale. 

3. Nor does the further allegation, that the plaintiff in such suit is entitled 
to the proceeds of such sale, aid the averment of satisfaction and show 
that it arose otherwise than by the sale, since it is but the statement of a 
legal conclusion from the facts, and does not show a right in the plaintiff, if 
the facts themselves do not. R 


Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Parsons & WuiteE, for the plaintiff. 


Rice & Morean, for the defendant. 
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DARGAN, C. J.—The only question in this case is, whether 
the declaration shows a legal cause of action in Moore, the 
plaintiff. The first count shows that several executions, issued 
on judgments against the plaintiff, came to the hands of Spence, 
as sheriff of Talladega county, who levied the same on the 
lands described in the declaration. ‘These lands were sold by 
the sheriff, at public sale, and were bid off by the defendant, at 
the sum of nine hundred and sixteen dollars. The sheriff did 
not at the time of sale receive the money, but executed deeds 
to the defendant for the land on his promise to pay him the sum 
bid, when called upon to do so. The declaration also avers, 
that said Spence has not paid the amount bid by Barclay to any 
of the plaintiffs in the judgments, to satisfy which the land was 
sold, nor to any other judgment creditor of Moore, the plaintiff, 
nor has he accounted for the same to the plaintiff. It is also 
alleged that Spence, the sheriff, is insolvent, and that the de- 
fendant, by an agreement with the sheriff, had paid the amount 
of his bid to a creditor of the sheriff, and for which debt Bar- 
clay was the security of the sheriff. This count concludes 
with the averment that Barclay had appropriated the amount 
bid at the sale to his own use fraudulently, by which the plain- 
tiff had sustained damages. 

1st. We propose to consider this case, as if the sheriff 
alone was the party defendant, without deciding whether a 
bidder at sheriff sale can be made liable at law for the 
amount bid, either at the suit of the plaintiff or defendant 
in execution, under any circumstances; and if it should be 
found that Spence, the sheriff, is not liable to the plaintiff, 
under the facts stated in the declaration, it follows that the de- 
fendant cannot be. In the case of Kelly etal. v. The Govern- 
or, use &c., 14 Ala. 541, we held that if a sheriff sell land 
under an execution and consummate the sale by making a deed 
to the purchaser, whereby he is invested with the tide, the 
sheriff is liable for the amount bid, whether he has received it 
from the purchaser or not, for it was his own folly that he parted 
with the property without receiving the purchase money, and 
that he must be held liable for his conduct.—See also, Denton 
v. Livingston, 9 Johns. 96. But his liability is to the plaintiff 
in the execution, for the title of the defendant by the sale being 
divested out of him and vested in the purchaser, the execution 
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must be satisfied (o the extent of the amount bid; at Jeast it must 
be so until the sale is set aside, if that can be done; and being 
satisfied, the sheriff is liable to the plaintiff in the execution, 
not to the defendants, for failing to obtain the purchase money 
from the bidder. The first count in the declaration, therefore, 
shows, that the liability of Spence, for failing to pay the amount 
of the money bid by Barclay, is to the plaintiffs in the execu- 
tions, and not to Moore, the plaintiff in this suit. As to him, 
the executions under which the land was sold are satisfied, and 
consequently he has sustained no injury, accerding to the facts 
alleged in this count of the declaration. 

2. The second count alleges substantially the same facts, and 
also, that the proceeds of the land remained, after all execu- 
tions in the hands of the sheriff were satisfied, and which were 
legally entitled to be satisfied out of the proceeds of said land. 
We cannot perceive that this additional averment produces a 
difference in the legal effect of the two counts. ‘The facts 
stated in the first count show that the executions were satisfied 
to the amount bid by the sale, and the averment that they were 
satisfied does not produce a difference. It is, however, urged 
that we are to infer that the plaintiff, Moore, waived his right to 
insist upon the satisfaction of the executions, and that he has 
satisfied them by other means than the sale of the land. But 
the mere averment, that the executions were satisfied and the 
amount bid at the sale remained, does not warrant us in draw- 
ing such an intendiment in favor of tue pleader, even if the aver- 
ment of these facts with sufficient certainty could help the plain- 
tiff, which is a question not necessary to be decided. 

3. It is also insisted, that it is avered in this count that the 
plaintiff was entitled to the proceeds of the land, and that this 
averment would help the allegation of satisfaction and show that 
the executions were satisfied otherwise than from the sale of 
the land. This averment, if made, would be a legal conclu- 
sion from the facts stated, and would not show a right in the 
plaintiff, if the facts themselves did not. 

We are satisfied that the court did not err in sustaining the 
demurrer, and the judgment must be affirmed. 


Cuitton, J., not sitting. 
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SHACKELFORD vs. MILLER et at. 


1. A scire facias will lie to revive a judgment, on which no execution has 
issued within ten years, notwithstanding an execution issued thereon with- 
ina yearandaday. The 3d sect. ofthe Statute of 1835, (Clay’s Dig. 206,) 
inhibits the issuance of execution on a judgment under such circumstances. 


Error to the Circuit Court of Tuskaloosa. Tried before 
the Hon. Geo. D. Shortridge. 


Ormonp, for the plaintiff in error. 
Peck, for the defendants. 


PARSONS, J.—Shackelford recovered a judgment against 
the defendants in error, at the Spring Ferm of the Circuit 
Court of Tuskaloosa county, in the year 1827. From this 
judgment an execution issued within a year and a day, and was 
returned no property found. No other execution was ever is- 
sued, but the plaintiff in error, on the 10th day of December 
1845, sued out a sci. fa. to revive the judgment, and at the 
Spring Term 1649, filed an amended declaration, stating the 
facts just mentioned, among others. The defendants in error 
demurred to the declaration and the demurrer was sustained by 
the court, and that is now assigned as error. The counsel of 
the defendants in error now contends that the demurrer was 
properly sustained, because, as he contends, the act of 1835, 
(Clay’s Dig. 206,) does not enable a plaintiff to revive a judg- 
ment in the condition in which this is; since, in this case, an 
execution was issued within the year and day, and therefore the 
statute authorises another to be issued without a sez. fa., though 
ten years and more have elapsed since any execution was issued. 
But this is contrary to what was held in Vancleave v. Haworth, 
5 Ala. 188. It was there determined that the third section of 
the same act impliedly inhibits the issuing of an execution on 
a judgment, after a lapse of ten years, although one was sued 
out within the year and day, but never continued afterwards— 
and that an execution issued after such a lapse of time, without 
reviving the judgment by scz. fa., is irregular and subject to be 
set aside. ‘le counsel admits that the opinion in Vancleave 
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v. Haworth is against him, but he contends that it was over- 
ruled in the present case when it was here before on other 
groun 's.—See Miller et al. v. Shackelford, 16 Ala. 95. The 
answer is, that the precise question decided in Vancleave v. 
Haworth, and now again presented in the case before us, did not 
arise in the present case when it was here before, and conse- 
quently it was not decided. It is true, the language of the 
court, in one part of the opinion, went beyond the case before 
it, and is, perhaps, not reconcilable with what was held in Van- 
cleave v. Haworth; but now upon consideration, we adhere to 
what was settled in that case. The judgment is reversed and 
the cause remanded. 


GUNNELLS ts. THE STATE BANK. 


1. Where notice of a motion to set aside a judgment of non-suit is merely en- 
tered on the motion docket, but neither acted on, nor called to the atten- 
tion of the court, a general order that “all causes, motions, or other pro- 
ceedings, now pending and not otherwise disposed of, be continued,” &c., 
cannot have the effect to continue the motion in court, and authorise the 
setting aside of the judgment at a subsequent term. 


Error to the Circuit Court of Jefferson. Tried before 
the Hon. Geo. D. Shortridge. 


Tuts suit was commenced by attachment, sued out by the 
defendant against the plaintiffin error. ‘The case will be under- 
stood from the opinion. 


Peck, for the plaintiff in error. 
J. L. Martin, for the defendant. 


CHILTON, J.—The view we take of the main point in this 
case renders it unnecessary for us to examine the question, 
whether the court should have allowed the papers to be filed and 
the cause placed upon the docket, at a term of the court subse- 
quent to that to which they were properly returnable. 
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It appears that at the Fall Term 1849, a final judgment of 
non pros. was entered, and at the same term, the plaintiff’s 
counsel entered upen the motion docket the following entry :— 
‘State Bank v. Benjamin Gunnells. In this case the court will 
be moved to set aside the non-suit taken in this case, (signed) 
W. J. Mudd, for motion. ToE. W. Peck, Esq.” At the same 
term, it appears that the following entry was made upon the 
minutes of the court: ‘*Ordered that all causes, motions or 
other proceedings now pending, and not otherwise disposed of, 
be continued until the next term of the court.”’ It further ap- 
peared that said motion was not considered or acted on, or call- 
ed to the attention of the court, at the term at which it was made, 
but the court, at the next ensuing term, considered that the entry 
upon the motion docket had the effect of keeping the cause in 
court, and authorised the setting aside of the judgment rendered 
at the previous term, which was accordingly done. Thereupon 
the plaintiff’s attorney filed an amended declaration, and the 
court entered judgment against the defendant by default, upon an 
inquiry as to the damages. Can this proceeding be sustained? 
It is supposed that the case of Walker v. Hale et al., 16 Ala. 
26, is an authority in support of its regularity. In that case a 
motion was actually made before the presiding judge, and by him 
continued upon the record. ‘The party making the motion, in the 
meantime, had taken a bill of exceptions and prosecuted a writ 
of error to this court, where the judgment of the primary court 
was affirmed. This court held that the granting of a new trial, 
under such circuinstances, by the Orphans’ Court, was erroneous. 

In the case before us, nothing was done at the term when the 
final judgment of non-suit was rendered, but to enter upon the 
motion docket a notice that the court would be moved to set 
the non-suit aside. ‘This motion was not brought to the atten- 
tion of the court; was not acted upon in any way, and, in our 
opinion, did not have the effect of continuing the case in court. 
if the plaintiff had sued out another writ after taking the non- 
suit, and pending this state of the record, could the pendency of 
such action have been pleaded in abatement? We are clear 
that it could not. ‘The order that all motions and proceedings 
undisposed of, &c., should be continued, does not, in our opiu- 
ion, continue this case in court, but we think that any motion to 
set aside a final judgment, not specially called to the attention 
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of the court below and continued, must be regarded as abandon- 
ed. Ifsuch general order can have the effect to continue such 
motion, then a case may be continued from term to term, after 
the party may have been finally discharged; for the same gener- 
al order, if it continue such motion from the first term, will have 
the same effect when made at the second term, and a party could 
not well ascertain when the cause was terminated. We are not 
at all disposed to encourage such practice, or to extend the de- 
cisions, which have been made upon this point, beyond what has 
been decided. 

In our opinion, the judgment of non-suit was final. The 
court, at the subsequent term had no power to set it aside, by 
reason of the entry upon the motion docket, and the subsequent 
action of the court in rendering judgment against the defendant 
by default was irregular, and the judgment is consequently re- 
versed. 


THE STATE ws. THE CENTREVILLE BRIDGE CoO. 


1, The Act of the 6th March, 1848, was intended to confer on Jacob Maberry 
the rights and privileges granted to the Centreville Bridge Co., freed from 
all liability to forfeiture for any previous act or omission of the company. 

2. When no object, in reference either to the public or to individuals, can be 
gained by a proceeding in guo warranto, the cause cannot and ought not 
to be permitted to progress. 

3. The proviso to the Ac* of the 6th March, 1888, saving “any suit or suits, 
now pending in favor of or against” The Centreville Bridge Co., was in- 
tended to apply only to suits by the company against individuals, or by 
individuals against the company, and not to a proceeding then pending to 
declare the charter forfeited. 


Error to the Circuit Court of Perry. Tried before the 
Hon. John D. Phelan. 


Garrort, for the plaintiff in error: 
1. In this proceeding the State is bound to show nothing. 
The defendants are called upon and are required to show by 
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what warrant they claim the franchise which they exercise, and 
they are bound to show every thing required by the act of in- 
corporation to be done in order to establish their legal exis- 
tence as a corporation.—Ang. & Am. on Corp. 636, § 8; The 
State v. Ashley, 1 Ark. 513-552-3; Bank of Auburn v. Aikin, 
18 Johns. R. 137; Wood v. Jefferson Co. Bank, 9 Cow. 194; 
Utica Ins. Co. v. Tilgman, 1 Wend. 555; People v. Utica Ins. 
Co., 15 Johns. R. 358 ; People v. Kingston & Mid. Turnp. R. 
Co., 23 Wend. 193-206; Carlisle v. Ca. & M. R. R. Co., 4 
Ala. 70. 

2. The Act of the Legislature, approved March 6, 1848, 
does not waive previous causes of forfeiture. To do this, it 
must appear that the Legislature intended a waiver, either di- 
rectly or by necessary implication. But any such idea is effec- 
tually repelled by the proviso to this act, which expressly ex- 
empts all suits, either for or against said corporation, from the 
operation of said act, and the court would stultify the Legisla- 
ture by deciding that the proviso was a nullity.—People v. Utica 
Ins. Co., 15 Johns. R., 358-80-1; People v. Kingston & Mid. 
Turnp. R. Co., 23 Wend. 193; People v. Manhattan Co., 9 
Wend. 351-80-85; Leavett v. Smith, 7 Ala. 175-83; Bowman 
v. Teall, 23 Wend. 309. 


Moore and Peck, for the defendant: Whatever may have 
been the defects in the organization of the Company, under the 
act of 1835, or whatever forfeitures the Company may have 
been subject to, for non-user or otherwise, the act of 1848 was 
a waiver of them all, and a confirmation of the corporate privi- 
leges in Jacob Maberry; and, furthermore, this proceeding be- 
ing in the name of the State, and not on the relation of any one, 
is not embraced by the proviso of the latter act. The proviso 
was only intended to save suits then pending in favor of the 
corporation, and suits by individuals against the same. What- 
ever, therefore, may be the errors in the proceedings in the 
court below, if any, the judgment is right, and ought to be 
affirmed. The People v. The Phoenix Bank, 24 Wend. 431- 
33; The People v. The Pres. &c. of the Manhattan Co., 9 
ib. 351; The Commercial Bank v. The State, 6 &. & M. 599; 
i vol. U.S. Dig., p. 595, § 267. 
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DARGAN, C. J.—The material features of this case, so far 
as they are necessary to present the question we propose to 
examine, may be thus stated. The defendants were created a 
body corporate under the authority of an act of the Legislature, 
passed the 7th of January 1535, for the purpose of building a 
toll bridge across the Cahaba river, within one mile of the town 
of Centreville, and were authorised to demand and receive toll, 
according to the rates prescribed in the act. On the 6th day 
of March 1848, another act was passed, entitled an act to amend 
an act, passed the 7th of January 1835, entitled an act to in- 
corporate the Centreville Bridge Company, which is in the fol- 
lowing language: ‘‘ Whereas it has been represented to this 
Legislature that in consequence of a want of subscription of 
stock to an amount sufficient to the construction of the bridge 
contemplated to be built by said act, the coutract of said com- 
pany has been duly assigned to Jacob Maberry, who has con- 
structed the same in a manner greatly advantageous to the pub- 
lic; therefore, be it enacted, that all the rights, privileges and 
powers, vested by the above recited act iu said corporation, be, 
and the same are hereby vested in Jacob Maberry, his heirs 
and assigns, for the period prescribed in said act, with power to 
collect the same tolls prescribed in said act, and to do such 
other acts, and be liable to the same penalties prescribed there- 
in; provided that nothing herein contained shall be so construed 
as to affect any suit or suits, now pending in favor of or against 
said Company.” Previous to the passage of the above recited 








_ act, the State had filed a quo warranto against the Bridge Com- 


pany for a supposed forfeiture of their charter, and the Com- 
pany now insist on this act as a bar to this suit. 

Although the Company might have been liable to a forfeiture 
of their privilege, yet as they assigned it to Maberry, and the 
State ratified the assignment and vested in him the same privi- 
leges, possessed by the Company under the original charter, 
** nothing can be attained by the further prosecution of this suit.” 
We think it clear that the act of 1848 vested in Maberry all 
the rigbts and privileges, contemplated to be given to tlie Com- 
pany by the act of their incorporation, and these privileges he 
holds as Lis own, and not liable to be taken from him for any 
cause of forfeiture that may have existed against the Company. 
The State surely never intended to give him those rights, in 
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consideration of the public benefit he had confered in erecting 
the Bridge, and at the same time to take them from him, if the 
Company by their misconduct would have been liable to be 
deprived of them. But the plain and manifest design of the 
Legislature was to vest in Maberry the privileges that had been 
confered on the Company by their act of incorporation, and 
they are not liable to be taken from him for any act or omission 
of the Company that would have been a cause of forfeiture, had 
they retained their corporate rights. What then can be the ob- 
ject of prosecuting this suit further? The State cannot recover 
the privileges now vested in Maberry, and the defendants have 
no rights or privileges under the act of their incorporation. 
Both plaintiff and defendant have united in vesting the subject 
matter of the controversy in a third person; the suit must there- 
fore end, for further prosecution would be vain and fruitless. 
It is said to be a rule, that a title to an office will not be tried by 
quo warranto, when at the time of trial the term of office is 
expired.—The State of Ohio v. Jacobs, 17 Ohio R. 143; Ang. 
& Ames on Corp. 626. Whether this rule would apply in all 
cases, it is not necessary to inquire; but I think it clear that 
when no object is to be gained by a proceeding in quo warranto, 
neither in reference to the public, nor to private individuals, the 
cause cannot and should not be permitted to progress. It hag, 
however, been suggested that the proviso of the act saves this 
suit, and that it was not the intention of the Legislature that it 
should be affected by it. We think the proviso was intended 
to apply only to suits brought by the Company against individu- 
als, or by individuals against the Company. It could not have 
been the design of the Legislature to give to Maberry a privi- 
lege for the mere purpose of taking it from him by a suit then 
pending, and without regard to any act of his. As the final 
judgment was against the State, it must be affirmed, for it is the 
judgment that should have been rendered. 
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WHITEHEAD, sy next FRIEND, vs. BROWN. 


1. Where a mistake in a deed isshown by clear and satisfactory proof, a Court 
of Chancery will reform it, and decree an account against a party, who, 
with notice of the mistake, has purchased the property conveyed, and holds 
it in opposition to the rightful owner. 


Error to the Chancery Court of Marion. Tried before the 
Hon. W. W. Mason. 


TueE bill in this case was filed by the plaintiff in error, by. her 
next friend, against the defendant in error, to reform a deed, 
and for an account, &c. It alleges that William Smith, the 
father of the complainant, on the 3d November 1838, executed 
a deed of gift, by whith he conveyed certain lands and a slave 
‘to her, during her natural life, and after her death, to her heirs 
forever;’’ that at the time of its execution she was the wife of 
Archibald Whitehead, who was insolvent, and prodigal and waste~ 
ful, and that in consequence of this. it was the wish and design 
of the donor, and he so expressed himself before, at the time, 
and after the execution of the deed, to convey to her a separate 
estate in the property, free from the control of her said husband 
and exempt from liability for his debts; that the said donor was 
so anxious to do this, that he sent one of his sons to Tuscaloosa, 

‘a distance of fifty miles, to procure the services of an able and 
experienced lawyer in drafting said deed, and at the time of its 
execution, both he and the complainant fully believed that the 
deed conveyed to her a sole and separate estate, but that since 
the death of the donor she has been advised, that the attorney 
employed, either shrough mistake or want of sufficient skill, did 
. not, in drawing said deed, so draw it as to carry out the inten- 
tion of the donor; and that Brown, the defendant, with full no- 
tice of her rights and clai:n to the property, has caused an exe- 
cution, in his favor against her said husband, to be levied on 
said slave, and the said slave to be sold, at which sale he him- 
self became the purchaser, &c. 

With this statement, and the facts stated in the opinion, the 
case will be fully understood. The chancellor dismissed the 
dill on the final hearing, which is now assigned as error. 


No counsel for the plaintiff. 
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Cocein & Earnest, for the defendant: 

That the Chancery Court has the power to reform a deed, so 
as to carry out the will of the donor, under certain circumstan- 
ces, is not controverted. But the facts in this case will, and do 
interpose a barrier to the relief here sought. Here the party 
permits Whitehead to hold the property to obtain credit on the 
faith of that property, and after the property is sold, and the 
judgment credited, and the sheriff’s bill of sale executed and 
property delivered, they seek to come into this court and by 
manifest inequity reform the deed. If the equity of Brown at- 
tached by his crediting Whitehead on the faith of this property, 
the party could only reform the deed by or after paying Brown’s 
debt. His equity is superior to the complainant’s, and must hold 
it. Again, has not the acquiesence of the complainant for so 
many years perfected the title in her husband, and in a bill be- 
tween complainant and her husband would not the court say that 
complainant was estopped by her acquiesence? But there can 
be no question but that she is estopped between herself and 
Brown, a judgment creditor. 


PARSONS, J.—As the deed was written, it conveyed the 
property to the complainant, during her natural life, and after- 
wards to her heirs, without any exclusion of her husband. His 
marital rights, therefore, attached. 

But it is fully and strongly stated in the bill that her father, 
the grantor, intended to exclude the husband wholly; that he 
took unusual trouble about the preparation of the deed with that 
view, and that from the time of its execution, he and the com- 
plainant rested satisfied that such was its effect, until after his 
death, the complainant was disturbed in the enjoyment of her 
property, and upon inquiry, ascertained that her separate rights 
were not legally secured by the deed, as it was drawn. The 
bill has two objects—to reform the deed, and to be relieved 
against the defendant Brown. As to the first of these objects, 
and it extends to all the property that was conveyed, it can only 
be attained when the evidence is clear and satisfactory. The 
answer in this case merely puts the complainant upon proof of 
her case, as it does not, upon any personal knowledge of the 
defendant, deny the intentions of the grantor, or his mistake as 
to the effect of the deed which he executed. ‘To our minds, 
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the deposition of Jasper Smith is conclusive of both. © If his 
deposition be true, the grantor intended to exclude the husband 
entirely, and tuok unusual trouble to accomplish that object, and 
executed the deed under the belief that he was doing so. The 
witness is not discredited, but is sustained, on the contrary, by 
all the probabilities of the case. It is alleged by the bill, and 
not denied by the answer, that her husband was a man of prodi- 
gal habits and bad squandered what her father had previously 
given her. Itis also alleged that she-and her father remained 
satisfied that her rights were secured, and the answer admits 
neighborhood rumors to the effect that the property was hers. 
Whence these rumors, unless from what the parties said at and 
afier the time when the deed was made? Thie rumors induced 
Brown, the defendant, to examine the deed, as stated in his an- 
swer, by which he meant, we presume, that he examined the 
books where it was recorded; for it is to be infered from his 
answer, and from the ‘sikitend of his answer, that in view of 
‘his own policy, he forebore to ask the complainant, or any friend 
of hers, any thing about it. 

We are entirely satisfied from the bill, answers and evidence, 
that the parties intended by the deed to setile a life estate upon 
the complainant, free from the engagements or control of her 
husband, and not liable to his creditors, and that, in this respect, 
it was drawn and executed under‘a mistake, which was not as- 
-certained, until after Brown.disturbed the complainant in the 

enjoyment of the property, © 

In the next place, besides reforming the deed as to alf the 
property, she prays particular relief against Brown. He had 
executions against het husband, and caused them to be levied 
‘on the slave conveyed by the deed, and the slave was sold and 
he became the purchaser, and has had the possession and servi- 

_ces of the slave ever since. The fact that he caused the levy to 
“be made, and purchased with full notice of her claim, is very 
“clear. He admits, as already mentioned, that there were ru- 
‘mors of her separate right to the property. This induced him 
, to examine the record, or the deed, as stated in his answer, but 
“even this he does not prove. Also, that in consequence of the 
‘rumors he had to indemnify the sheriff. Besides, there are 
omissions in his answer which, as settled in this State, have the 
“effect of admissions, as they relate to matters withio his know!- 
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edge, and which are stated in the bill. She gave express no- 
tice of her claim to the property at the sale and forbade the sale, 
when he was the purchaser, and this he omits to deny. I have 
done no more than to state the case, because the case of Stone, 
Trustee, v. Hale, et al., 17 Ala. 557, shows clearly that the 
complainant has a right to have the deed reformed and to be re- 
lieved against Brown. ' 

The decree is, therefore, reversed and the cause remanded, 
to the end that an account may be taken and a decree finally 
rendered in conformity with this opinion, and if the personal 
representatives and heirs of the grantor are necessary parties— 
a question which, at this time, is not material, and we do not de- 
cide it, as it has not been argued,—they can be made parties in 
the court below. 


GARDNER ws. RANDOLPH. 


1. The defendant in an action for a malicious prosecution may prove, as evi- 
dence of probable cause, what he swore before the committing magistrate; 
whether the facts sworn to were peculiarly within his knowledge or not. 

2. And as the wife is not a competent witness for her husband, the same rule 
will apply, in such case, to testimony given by her on the preliminary ex- 
amination. 


Eaxor to the Circuit Court of Fayette. Tried before the 
Hon. Sam’! Chapman. 


Tue defendaat brought an action against the plaintiff in error 
for a malicious prosecution. The plaintiff offered to prove 
what his wife had testified to before the magistrate, by whom 
the charge was investigated. The court rejected the testimony, 
which is the error now assigned. 


Coeern, for the plaintiff in error: The evidence offered by 
the plaintiff in error was improperly rejected. It would have 
been competent to show what she proved on the trial, before 
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the committing magistrate.—1 Phil. on Ev. 71, and cases there 
cited ; 1.ib. 250-436-37-38; 2 Stew. & Port. 151. 


Peck, for the defendant: The evidence offered was pro- 
perly rejected. Its admission is not warranted by any general 
rule of the law of evidence, and I have been unable to find any 
exception under which it could have been received.—2 Green. 
Ev., § 457; 1 ib., §§ 342, 343, 344. 


CHILTON, J.—The question presented by the record in 
this case, is, whether in an action for malicious prosecution 
against the husband, he may be allowed to prove what his wife 
swore before the examining magistrate, who committed the 
plaintiff, on the trial for such commitment. 

It was early decided by our predecessors, that the husband 
could prove, as evidence of probable cause, what he had sworn 
upon the prosecution—McMakin v. Agmstrong, 2 Stew. & 
Port. 151. In that case, as in this, thé offer was to prove what 
the party. had sworn, without restricting the proof as to facts 
which came-peculiarly within his knowledge; and this general 
proposal being refused by the court, this court. reversed the 
judgment for that reason. Were we called upon, for the first 
time, to decide-the question, some of us are of opinion, that the 
admission of sueh testimony should be restricted to facts which 
were peculiarly within the party’s own Knowledge, but as a dif- 
ferent rule was established by the decision above refered to, and 
we do not see that any particular inconvenience or injustice can 
result from it, we are disposed to adhere to it, especially since 
it has so long been acquiesced in without being questioned. 

The same principle, which allows the defendant in such ac- 
tions to prove what he testified upon the former trial, applies, it 
seems to us, with equal force to the testimony of the wife. She 
may have been the only witness for the State upon the prosecu- 
tion, and yet she is incompetent to testify for her husband, when 
sued for instituting it. There seems to be a great dearth of 
authority on this point. Indeed, we have been able to find but 
one case, where the point was directly decided.—Johnson v. 
Browning, 6 Mod. Rep. 216, per Holt, C. J., who allowed 
what the wife swore upon the trial of the indictment to be proved, 
on the trial of the action against her husband. This case is 
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cited with approbation by Mr. Greenleaf, vol. 1, § 352, n. 2, 
and by Mr. Phillips, vol. 1, p..71. We think, as the court 
refused to allow her evidence, given on the former trial, to be 
proved upon this, but rejected it 2m limzne, it was an error, for 
which the judgment must be reversed and the cause remanded. 


FOSTER vs. BLOUNT. 


1. The rule, that where, in penal statutes, general words follow an enumera- 
tion of words of a particular and specific meaning, such general words are 
to be held as applying only to persons or things of the same kind as those 
designated by the particular words, is but a rule of construction, to enable 
the court to ascertain the intention of the Legislature, and when that in- 
tention is apparent, can no more be allowed to govern in the exposition of 
penal, than any other statutes. 

2. The act of 1848, imposing a penalty upon clerks for receiving more or great- 
er fees than are allowed by law, was intended to afford a remedy to all per- 
sons from whom such clerks have received excessive fees, whether in matters 
touching the administration of estates, or in other cases. 


Error to the County Court of Tuscaloosa. 


Peck, for the plaintiff in error: 

The demurrer to the statement of the plaintiff should have 
been overruled.-—See the act prescribing and regulating the fees 
of the judges and clerks of the County Courts of this State, 
passed in February 1848; Pamphlet Acts, p. 86, § 3 and 6. 


Moopy, for the defendant: 

This is a case where the plaintiff in error sued the defendant 
in error, as clerk of the County Court of Tuscaloosa county, 
under the act of 1848 $6, for the sum of fifty dollars, as a penal- 
ty for excessive charge, in a bill of costs rendered against the 
plaintiff in error, by the defendant in error, as clerk aforesaid, 
in a case which had been determined by the said County Court, 
wherein it was determined, among other things, that the said 
Foster should pay the costs of said suit. The court below de- 
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cided for the defendant, and the case is now brought to this 
court by the plaintiff for the purpose of having said decision re- 
viewed. As the record shows that the case was determined on 
demurrer, the only question involved is that of the construction 
of the above cited statute. 

The defendant contends that the penalty contemplated under 
said act refered to cases wherein excessive fees were demanded 
on the orphans’ side of said court, and that the penalty of filly 
dollars was only recoverable (in the language of the statute.) by 
**a guardian, executor, or administrator,” and that the general 
words, or ‘‘other person,”’ used in said act, only extended the 
remedy and penalty to other persons, ‘‘ejusdem generis,” and 
that as the plaintiff in error did not bring his suit in either such 
capacity, the demurrer to the declaration was properly sustained. 
To sustain this view of the case we would refer this court to the 
case of Rex v. Whitwash, 7 B. & Cress. 59, wherein the whole 
doctrine of the construction and limitation of general words in a 
statute, preceded by those of a more definite import, is fully dis- 
cussed. 


DARGAN, C. J.—This suit was brought under the act of 
1848, to recover the penalty of fifty doliars of the defendant, 
who it is alleged, as clerk of the County Court of Tuscaloosa, 
charged the plaintiff excessive fees in a cause pending in said 
court, in which the State of Alabama was plaintiff and J. P. 
Mahany and others, defendants. The defendant demurred to 
the plaintiff’s statement filed in the County Court, which was 
sustained, and this is the only assignment of error. The first 
section of the act, under which this suit is brought, prescribes 
the fees to which the county judges shall be entitled; the third, 
the fees to which the clerks of the respective County Courts are 
entitled for the performance of the duties and services required 
of them, and then declares that all other duties and services by 
them rendered shall be deemed and held as pertaining to their 
office, for which they shall receive no compeusation, fee, or re- 
ward whatever. The 6th section of the act then provides that 
the judges of said courts shall not, nor shall any one employed 
by them in their offices, in any case pending in their respective 
courts, take any fee or reward for advice, or for rendering any 
aid or assistance, nor for preparing the accounis of any execu- 
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tor, administrator or guardian, nor from any legatee or distribu- 
tee, under the penalty of fifty dollars; to be recovered by action 
of debt before any justice of the peace by such executor, ad- 
ministrator, or guardian, and to be accounted for as other assets. 
The same section then goes on to declare, that if any such 
judge or clerk shall receive any other, or greater fees, than are 
by this act expressly allowed from any guardian, executor, or 
administrator, or other person, he shall for every such fee, so 
improperly received, forfeit and pay (to the person paying the 





same) the sum of fifty dollars, recoverable before any justice of: 


the peace, in the name of the person who shall have paid such 
fee, to be by him accounted for, if paid as guardian, executor, 
or administrator, as other assets, and it shall be their duty to sue 
for the same, &c.—See Pamphlet Acts of 1848, 86-8-9. 

It is contended, in support of the demurrer, that no other 
person, except an executor, administrator, or guardian, or some 
one who has paid more or greater fees than are allowed by law 
in the administration of estates, can recover the penalty ; in other 
words, that unless the overcharge of fees is made in some matter 
relating to the administration of estates, the penalty given by the 
sixth section of this act is not incurred. But to this argument 
we cannot yield our assent. It is true that the penal statutes are 
to be strictly construed, and when general words follow an enu- 
meration of words of a particular and specific meaning, such 
general words are held to apply only to persons or things of the 
same kind, as those designated by the particular words.—D war- 
ris on Statutes, 69, 79. But this is but a rule of construction, 
by which courts are to ascertain the intention of the Legislature, 
and when that is apparent, we are bound by it and can no more 
disregard the intention in the exposition of a penal statute than 
any other. If we were to restrict the meaning of general words, 
when the framers of the law, by the use of them, intended to 
embrace other persons or things not embraced by the particular 
words, we should annul the law, instead of executing it. 
Whether then the act be penal or not, the intention of it is the 
rule by which we must be governed.—Pike v. Jenkins, 12 N. 
Hamp. 256; U. States v. Winn, 3 Sum. 209. Applying this 
rule of construction to the act of 1848, we entertain no doubt 
but that the defeadant has incurred the penalty given by the 
sixth section, if im fact he has charged excessive fees, although 
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the overcharge was made in a criminal case pending in the 
County Court, and not in reference to the administration of an 
estate. The third section prescribes the fees that the clerk shall 
take for his services in all cases, and then declares that if he 
shall receive any other or greater fees than are allowed by the 
act, from any guardian, executor, administrator, or other person, 
he shall for every such fee, so improperly received from any 
person, forfeit and pay to the person paying the same the sum 
of fifty dollars, recoverable before any justiceof the peace in 
the name of the person who shall kave paid the same, to be by 
him accounted for, if paid as guardian, executor, or administra- 
tor, as other assets, &c. The true meaning of this section of 
the act is this—if the excessive fees shall have been paid by an 
executor, administrator, or guardian as such, the penalty shall 
be considered assets in his hands, but if not paid as such execu- 
tor, &c., the penalty is given to the person paying it for his own 
use, and the penalty is incurred in all cases of illegal or exces- 
sive charges. 

As to the frame or form of the statement, we think it substan- 
tially good, and that the court erred in sustaining the demurrer. 

Let the judgment be reversed, and the cause remanded. 





NORTON & WIFE vs. LINTON. 


1. A deed, by which property is conveyed to L., “‘in trust and for- the use 
and benefit” of another, vests the legal title in L., and the fact that it con- 
tains covenants of warranty to both the grantee and cestui que trust will 
not change its legal effect. 

2. The grantor in a deed is a competent witness to impeach it. 

8. That a person never had a title or color of title to a particular article of 
property is not a legal conclusion, but the negation of every fact that 
would constitute a title, and as such is admissible evidence. 


Error to the Circuit Court of Pickens. Tried before the 
Hon. Sam’! Chapman. 
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Tuts was an action of trover by the plaintiffs against the de- 
fendant, for the conversion of four slaves. The plaintiffs in- 
troduced as evidence of their title a deed, which is sufficiently 
noticed in the opinion, and proved that the cestui que trust named 
therein afterwards intermarried with Henry W. Norton, who, 
with her, is plaintiff in this suit. The defendant then proposed 
to prove by the deposition of Allen M. Gillespie, the grantor in 
the deed, that he purchased one of the negroes by the name of 
Sukey, who is the mother of the others, as the agent of the de- 
fendant; that he himself never had any title or color of title to 
the negro; that immediately after the purchase he delivered both 
the negro and the deed, read in evidence, to the defendant, and that 
neither had ever been in possession of the plaintiffs. The plain- 
tiffs objected to the testimony as inadmissible, but the court over- 
ruled the objection and the deposition was read. The court 
charged the jury that the deed showed no such title in the 
plaintiffs as would enable them to maintain the action. The 
ruling and charge of the court are now assigned as error. . 


Peck, for the plaintiffs : 

1. By the bill of sale, on the proof made, the plaintiffs were 
entitled to the possession of the slaves, and might well, there- 
fore, bring the action to recover the possession. It was no ob- 
jection that they had never been in the actual possession.— 
Tunstall v. McCleland, 1 Bibb, 186; Haynes v. Cruchfield, 7 
Ala. 197-8. If A. deliver goods to B., for the use of C., the 
latter may bring detinue against B.—2 Starkie on Ev., part iv., 
title Detinue, p. 494—see also, Stokes et al. v. Yerby, 11 Ala., 
322. If there was any title whatever in the defendant, by vir- 
tue of the bill of sale, it was merely as trustee, for the purpose 
of the remainders, and, therefore, he had no right to withhold 
the possession from the plaintiffs.—Carleton & Co. v. Banks, 7 
Ala. 35-32-39. 

2. The evidence of the witness, Gillespie, was improperly 
admitted—being the maker of the bill of sale, his after declara- 
tions could not be received to defeat the plaintiffs’ title, and if 
such declaration would not be admitted for that purpose, he 
could not be examined to do the same thing.—Strong’s Ex’rs 
v. Brewer, 17 Ala. 713; Julian et al. v. Reynolds et al., 8 ib. 680; 
1 Green]. Ev. § 190; Robinson, adm’r, v. Devone, 2 Hayw. 154. 
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Hiuntinerton, for the defendant: 

1. That the grantor was a competent witness to impeach the 
validity of the deed, is admitted by the plaintiff in error, but it 
is insisted that he should not have been allowed to state in gen- 
eral terms that he had no title, the question of title being purely 
a legal question. In a case of title to real estate, this objection 
might hold good, for such titles can only be conveyed by writ- 
ten instruments, and the operation and effect of such instru- 
meats is to be declared by the court alone. But personal pro- 
perty passes without any writing, and one is always able to swear 
that he has no title, if such be the fact. But the plaintiff in 
error, under any aspect of the case, was not injured by the ad- 
mission of this testimony, for the other answers of the witness, 
set out in the bill of exceptions, show clearly that he never had 
tile. He bought the negro at an administrator’s sale, as the 
agent of the defendant in error. The negro was delivered te 
the defendant under this purchase, as defendant’s property, and 
the witness was never in possession. This state of facts shows 
that the witness never had title, and it did not add any thing to 
the provuf that he swore generally to the same. 

2. The deed is one of bargain and sale, upon a consideration 
passing from the defendant to the maker. In such a deed, the 
use can bé limited to no other person than the bargainee, in 
whom alone the legal estate can be executed.—Jackson v. Ca- 
rey, 16 Johns. 302; Jackson v. Myers, 3 ib. 388—see also, 
Jackson vy. Matsdorff, 11 ib. 102; 1 Baldwin’s C. C. Rep. 344. 


PARSONS, J.—Gillespie, by his deed of bargain and sale, 
expressed to be founded on a pecuniary and other considera- 
tions, conveyed the negro girl Sukey to Samuel Linton, the 
defendant in this action, “in trust and for the use and benefit of 
Lucy Hudspeth Linton, daughther of said Samuel Linton.” 

There are two covenants of warranty in the deed; one to Lucy 
herself, by which the grantor covenants to warrant and defend 
the negro to her, during her natural life ; the other to the gran- 
tee, for the use and benefit of Lucy. The counsel of the 
plaintiffs contends that Lucy took the legal title, and his argu- 
ment is founded in part on the first covenant of warranty. If it 
be conceded that she might have maintained an action at law 
upon it against Mr. Gillespie, its utmost legal effect is con- 
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ceded. But the legal title is manifestly conveyed by the deed 
itself to Samuel Linton, and the covenant to Lucy, which was 
executory, could not divest it; and that does not appear to have 
been the intention of the parties. 

The case nearest the present, to which we have been refered 
by the counsel of the plaintiffs, is Carleton & Co. v. Banks, 7 
Ala. 32. There the slaves were conveyed to a trustee upon 
trust, that “he will permit the party of the third part to have 
and retain possession of the slaves and their increase, and to 
receive and enjoy the profits thereof, for and during the term of 
her natural life,’”? &c. Under the deed the slaves went into 
possession of the party of the third part, and it was held by a 
majority of the court that her life estate could be sold under an 
execution against her husband. The deed in the present case 
does not provide that Lucy should have the possession, and it 
appears that neither she, nor her husband, ever had possession 
of the deed or of the property; and these circumstances mark 
the distinctions between Carleton & Co. v. Banks and this case. 
We are entirely satisfied that Lucy had no legal right to the 
property or possession, and that she could maintain no ac- 
tion at law for it. With her rights in equity, whatever they 
may be, we have nothing to do at present. _ 

2. It appears that the plaintiffs claimed under the deed at 
the trial, which showed that they could not recover at law. 
They were not injured, therefore, by the evidence to which they 
excepted, even if it was erroneously admitted. It was the evi- 
dence of the grantor as a witness, against which the counsel 
makes two objections: first, that he could not be permitted to 
impeach his own deed, and, secondly, that his testimony that 
he never had any title or color of title to the negro that was 
conveyed, was but matter of conclusion. As to the first, it is 
true some courts have held that a party to mercantile paper 
cannot be admitted as a witness to impeach it; but if this was 
ever held with regard to deeds, the authorities are clearly the 
other way now. As to the second, a paper title to negroes is 
not necessary, at least in this State. A title, hawever, is made 
up of facts, to which alone a witness can testify, in general; but 
no title, or color of title, is constituted of facts, but is rather a 
consequence of the non-existence of facts. When a witness 
states that he never had title or color of title, it is a negation of 
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every fact that could constitute a title, and as such the evidence 
is admissible, but the witness can be cross-examined. If the 
_ interrogatories were leading or otherwise objectionable, it was 
too late to make the objection to the deposition for that cause, 
on the trial. Let the judgment be affirmed. 


THE COMMISSIONERS’ COURT OF TALLA- 
DEGA vs. THOMPSON. 


1. It is a general rule, in respect to the jurisdiction of courts, that nothing 
will be intended in favor of the jurisdiction of an inferior court, but every 
thing necessary to sustain its jurisdiction must appear on the face of the 
record, 

2. The proceedings of the Commissioners’ Court, in the establishment of a road, 
must show affirmatively that the road established lies within the limits of 
the county, otherwise its jurisdiction cannot be sustained. 

3. The failure of a party to appear and object to the jurisdiction of the court 
ig not a waiver of the objection. 


Error.to the Circuit Court of Talladega. Tried before the 
Hon. Johan J. Woodward. 


THE Commissioners’ Court of Revenue and Roads for the 
county of Talladega, on the petition of sundry citizens, passed 
an order for the establishment of a road, a portion of which ran 
through the lands of the defendant in error. The defendant in 
error took the case by certiorari to the Circuit Court, where the 
order establishing the road was quashed, on the ground that the 
Commissioners’ Court had no jurisdiction in the premises, the 
record not showing that the road lay within the limits of ‘Talla- 
dega county. The judgment of the Circuit Court is now as- 

signed ag error. 


Parsons & Wurtz, for the plaintiffs in error: 
The statutes which. give the Commissioners’ Court power to 
establish roads confer a general jurisdiction, and do not confine 
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it to the.county. This limit is only implied from the constitu- 
tion of the court.—Clay’s Dig. 507, § 3. 

By the notice and petition, as shown in the record, the juris- 
diction. of the court attached.—15 Ala. 134; Moon v. Hancock, 
11 ib. 245; Long v. Commissioners of Butler Co., at this term; 
Couch v. Robinson, 6 Port. 262; Wyman v. Campbell, ib. 219; 
Duval v. McLoskey, 1 Ala. 708; Samuels v. Findley, 7 ib. 
635; Thompson v. Toulmin, 2 Pet. 165. 

By the notice any person had an opportunity of contesting 
the application, and having failed to make objections in the court 
below, cannot be heard to make them in an Appellate Court. 
The action of the Commissioners Court is not revisable.—Hill 
v. Bridges, 6 Port. 199; County Court v. Round Prairie Town- 
ship, 10 Miss. 679; Shumway v. Stillman, 4 Cow. 296; Bissell 
v. Briggs, 9 Mass. 470; Taylor v. Comm’rs of Hampden, 18 
Pick. 309; ib. 486. 

Courts of limited jurisdiction must show by the record that 
the jurisdiction has attached, but when this is shown, the same 
intendments are made in favor of the regularity of its proceedings 
as of courts of general jurisdiction.—Key v. Vaughan, 15 Ala. 
497; McRae v. Pegues, 4 ib. 158; Moon y. Hancock, 11 ib. 
245; Davis v. Davis, 6 ib. 611. 

It is no objection that record does not show that the land on 
which the.road passes is in Talladega county ; the contrary not 
appearing,this will be presumed.—Baltimore Turnpike, 5 Bina. 
484. The description of the road and its termini are sufficient- 
ly certain, and fix its location.—Kyle’s Road, 4 Yeates, 514; 
9S. & R. 35; 17 ib. 388. 

The Commissioners were officers de fucto, and their acts as 
such are valid, so far as the public and third persons are concera- 
ed.— Mayo v. Stonum, 2 Ala. 390; 7 Johns. 554; 9 ib. 135; 
9 Mass, 231; 10 ib. 295. 


Rice & Morean, for the defendant: 

1. The only authority which the Commissioners’ Court have 
to establish any road, is a special authority delegated by statute 
to take away a man’s property and estate against his will ; there- 
fore, it must be strictly pursued, and must appear to be so upon 
the face of the order.—Rex v. Croke, 1 Cowper, 26-32; 3 
Phil. Ev., 1288, 987; C, & H’s note, 694; also, pages 995-6 ; 
G6 Wheat. 119; Taliaferro v. Basset, 3 Ala. 670; 2 Yerg. 492. 
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2. The jurisdiction and authority of a Commissioners’ Court 
is limited to the particular county in which it is held. It has 
no absolute or unconditional jurisdiction of any road. It is both 
a local and an inferior court, and its members are elected for a 
single county. It has jurisdiction sub modo only as to roads of 
certain kinds.—Miller v. The People, 14 Johns. 371; 3 Phil, 
Ev., 996-90-45-6, 1248-9; 9 Johns. 440; Huntington’s Case, 
Hard. 480; Taliaferro v. Basset, 3 Ala. 670; 6 Port. 219. 

3. Whilst it may be allowable to indulge a presumption in 
favor of the jurisdiction of courts of general jurisdiction, the 
rule is settled that the jurisdiction of courts of limited and spe- 
cial jurisdiction is never to be presumed, but must appear af- 
firmatively and at all events. Every part of their proceedings 
must be in writing.—3 Phil. Ev.,1012. “They can take nothing 
by implication.”—3 Phil. Ev., 987; C. & H’s note, 694; 3 
Phil. Ev., 906, 1012-13-21, 1104. 

4. The proceedings of such inferior courts, ‘through the 
whole range of the suit,” must show a strict conformity to the 
powers of the conrt, especially when assailed on certiorari.—3 
Phil., 987; C. & H’s note, 694. 

5. A certiorari is often allowed and the judgment reversed, 
where the proceeding is an absolute nullity.—Starr v. Trustees, 
&c., 6 Wend. 564-7; 3 Phil. Ev., 959; C. & H’s note, 694. 

6. It does not appear that the proposed road was within Tal- 
ladega county. 


CHILTON, J.—In a case between these parties, reported 
in 15 Ala. 134, we held, that the record of a court of limited 
‘jurisdiction should contain every fact essential to the validity of 
its judgment, and, as in that case the record failed to disclose 
that thirty day’s netice had been given, as the statute required, 
of the application to be made for the establishment of the road, 
the proceedings of the court establishing it were adjudged bad, 
and properly quashed. 
The genral rule io respect to the jurisdiction of courts seems 
to be, ‘‘that nothing shall be intended to be out of the jurisdic- 
_tion of a superior court, but that which specially appears to be 
so; and on the contrary, nothing will be intended to be within 
the jurisdiction of an inferiorcourt but that which is so express- 


ly alleged.”"—Peacock-v. Bell & Kendall, 1 Stra. Rep, 74; 

















JANUARY TERM, 1851. 697 


Comm'rs’ Court of Talladega v. Thompson. 


Archb. Civil Pl., 290; Rex v. Mayor, &c., of Liverpool, 4 
Burr. 2244. ‘Inferior courts,” says Bacon, ‘‘are bound, in 
their original creation, to causes arising within such limited ju- 
cisdiction; hence it is necessary for them to set forth their au- 
thority; for nothing shall be intended within the jurisdiction of 
an inferior court, but what is expressly alleged to be so.”—2 
Bac. Abr. by Bouv. 630, Courts, d. 4. It has been repeatedly 
held that where the court is one of limited jurisdiction, though 
it may not, strictly speaking, be an enfertor court, the cause 
must appear on the record to be within the jurisdiction.—Lord 
Conynsby’s Case, 9 Mod. 95; Wood v. Wagnon, 2 Cran, 9 
Capson v. Van Noorden, ib. 126; Turner v. The Bank of N. 
America, 4 Dall. 8; ib. 7; ib. 13; Abercrombie v. Dupnis, 1 
Cran. 343; 4 ib. 46; and it must appear from the face of the 
proceedings that such courts have acted within the scope of 
their jurisdiction.—2 Bac. Abr. by Bouv. 630, and the numer- 
ous cases cited in notes. When the jurisdiction of the court, in 
the particular case, is once established upon the record, then all 
reasonable intendments will be made in favor of the regularity 
of the sentences or decrees of such court.—Key, adm’r, v. 
Vaughn e¢ ux., 15 Ala. 497, and cases cited. So where the or- 
der of the Commissioners’ Court of Roads and Revenue, ap- 
pointing a jury to view, &c., a proposed road, required them to 
be swora, and their report certified that they proceeded to dis- 
charge the duty devolved upon them by the order, “after being 
duly swora,” we intended, in favor of the regularity of the judg- 
ment, that they were duly sworn, notwithstanding no certificate 
or copy of the oath appeared in the record.—Long v. The 
Commissioners of Roads and Revenue of Butler county, at the 
last term. But the jurisdiction must be shown.—Taliaferro v. 
Basset, 3 Ala. 670. 

Applying these principles to the case before us, we think it 
very clear that the record does not affirmatively show the j juris- 
diction of the court over the road, which is established by its 
order. The Commissioners’ Court is established and organ- 
ised in each county, and its jurisdiction over the subject of 
roads, &c., is co-extensive with the limits of the county. If 
then the proposed road does not lie within the county of Talla- 
dega, the Commissioners’ Court of that county had no jurisdic- 
tion whatever to cstablish it. Lt must then appear fiom the re- 
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cord that it does lie within the county, otherwise the proceeding 
is irregular, unless we can intend that it is within the jurisdiction 
of the court. But we have already seen that such intendment 
¢annot be indulged, and that it must affirmatively appear from 
the record itself; not appearing, it results that the order estab- 
lishing the road was irregular, and the same was properly quash- 
ed by the Circuit Court. 

The question, as to the right of the party injured to revise 
such cases as the present upon certiorart, was fully discussed 
and settled in 15 Ala. 134, in a case between the same parties, 
and hence we deem it unnecessary to go into that question now. 
We do not agree with the counsel for the plaintiff in error, that 
the failure of Mrs. Thompson to appear, and raise this objection 
of the want of jurisdiction, isa waiver of it on her part.—See 
Taliaferro, adm’r, &c., v. Bassett & Wife, 3 Ala. 670. 

We have considered the several cases to which we have been 
refered, and do not conceive that they militate against the view 
here taken. 

Let the judgment be affirmed. 


ADAMS vs. McKENZIE. 


1. Where a usurious debt has been settled, by the creditor taking in satisfae- 
tion property mortgaged to secure it, a court of equity will not open the 
transaction and allow a redemption, on the ground of the usury alone. 

2. Where the mortgagee has paid the full value of the mortgaged property. 
and without fraud, misrepresentation, or the exercise of undue influence, 
obtained from the mortgagor a release of the equity of redemption, a court 
of equity will not disturb the transaction. 


Error to the Chancery Court of Barbour. Tried before 
the Hon. J. W. Lesesne. 


Beuser & Harris, for the plaintiff in error. 


Burorp, for the defendant. 
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DARGAN, C. J.—The material facts disclosed by the bill, 
answer, and proofs, are these: In the year 1832, Adams, the 
complainant, borrowed of McKenzie, the defendant, one thou- 
sand dollars, and agreed to pay him twenty-five per cent. inte- 
rest thereon. At the same time, he executed to him a deed of 
trust on several slaves, to secure the payment of the sum bor- 
rowed, together with the usurious interest, by which he author- 
ised McKenzie to sell them, and after paying himself to return 
the balance tohim, Adams. In the early part of the year 1833, 
the slaves were put up at auction by McKenzie and were bid 
off by one Curry, but who it seems purchased them for Mc- 
Kenzie. After the sale, however, McKenzie still acknowledged 
the right of complainant to redeem the slaves. A short time 
after the sale, Adams being dissatisfied, it was agreed that one 
Burch should value the slaves and that McKenzie should pay 
to Adams the difference between the value that Burch should 
set upon the slaves and the sum of money due to McKenzie 
from Adams. Burch valued the slaves at sixteen hundred and 
fifty dollars, and thereupon McKenzie paid to Adams three 
hundred and seventy-five dollars; and upon the receipt of this 
sum by Adams, he executed a receipt to McKenzie, acknowl- 
edging the receipt of the money, as due to him on the sale of 
the slaves, and expressed himself fully satisfied. This receipt 
bears date the 29th March, 1833. After this McKenzie paid 
about four hundred and fifty dollars more for the purpose of 
protecting the property from executions issued against Adams, 
and which created a lien, older than the deed of trust. The 
bill was filed in the year 1841, and prays that the slaves be de- 
‘livered up by the defendant, that they be sold, and after paying 
the defendant the amount actually due to him, that the residue 
be paid to the complainant. 

We consider this bill in no other light than a bill to redeem 
the slaves, notwithstanding the release of the equity of redemp- 
tion, and the only ground alleged or proved, to entitle the com- 
plainant to this relief, is the usury in the original transaction. 
I have not been able to find a case where the usurious debt has 
been settled by taking the property conveyed to secure it, that a 
court of equity would open the transaction and allow a redemp- 
tion on the grouod of the usury alone. It is true, if a mort- 
gagee uses the power his mortgage may have given him over 
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the mortgagor, and thereby obtain the equity of redemption at 
an under value, equity will still hold the transaction a mortgage, 
and allow the mortgagor to redeem.—14 Ala. 114, and cases 
there cited. 

But in the ease before us, the mortgagee paid the value sct 
upon the slaves by one mutually chosen to set a value on them, 
and we cannot discover from the evidence that his valuation 
was incorrect. After this, the defendant paid four hundred and 
fifty dollars more to protect his title, thus making the actual 
amount paid, after deducting the usarious interest, fully equal 
to the value of the slaves. ‘There does not appgar to have been 
either fraud, missepresentation, or undue influence practiced by 
the defendant in obtaining the release of the equity of redemp- 
tion, and we do not think the transaction ought to be disturbed. 

There might have been several objections taken to the bill, 
but as they were not raised either by a demurrer, or by the an- 
swer, we have not noticed them. 

Let the decree of the chancellor, dismissing the bill, be af 
firmed. 


Cuitton, J., not sitting. 


eee 


STEELE rs. BROWN. 


1. Where one of several sureties agrees with the principal debtor, that—if 
he will consent to a sale of property, mortgaged by him to the creditor to 
secure the payment of the debt, and withoat whose consent, it being a time 
when the property would not be likely to bring its full value, the ereditor 
would not have sold it,—he (the surety) will buy it, should it sel! for less 
than its value, and hoki it as a common indemnity for himself and co- 
sureties, the prejudice to the principal, the probable benefit to the surety, 
snd, considered as a mere change of the surety, the substitution of the one 
surety for the other, is each a sufficient consideration to support the agree- 
ment, and the parchase being made in accordance therewith, a trast im- 
mediately arises in favor of the co-sureties, which may be enforced at their 
instance. 

2. In such case, the surety, so purchasing, is responsible for the property, 

with its proceeds and profits, and for all losses, which the care and dili- 
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gence, for which trustees are bound, could have prevented; and he should 
be allowed the sum paid for the property, with interest, unless that has in 
some other way been reimbursed. 


Ergor to the Chancery Court of Montgomery. Tried be- 
fore the Hon. J. W. Lesesne. 


Evmore & Yancey, for the plaintiff ia error. 
Payor, for the defendant. 


PARSONS, J.—Brown states in his bill that Wilkins, in 
September 1837, was indebted to the Branch of the Bank of 
the State of Alabama at Moutgomery, in the sum of about 
twenty thousand dollars; that Wilkins, with Brown, Steele and 
Walker as his sureties, made three promissory notes for the 
payment of this debt, to the Branch Bank—that Wilkins, at the 
same time, in pursuance of a previous agreement with all the 
parties, mortgaged a large amount of property to the Bank, to 
secure the payment of the money mentioned ia the notes; the 
first of which was to mature on the first of June 1838; the sec 
ond on the first of June 1839, and the third on the first of June 
1840. It is further stated, that the President of the Bank, on 
the 9th July 1838, sold the mortgaged property, at public auc- 
tion, to Steele, for the sum of $15,416 3,4, or thereabouts, and 
the property was conveyed to Steele. ‘The property appears to 
have been sold under a power contained in the mortgage. The 
bill alleges that the sale was made at the request of Wilkins 
and some of his sureties, and that the property was bought in 
by Steele for the benefit of Wilkins and his sureties—Steele 
having agreed with Wilkins, before the sale, to buy in the pro- 
perty ifit should sell for less than it was worth, for the benefit of 
Wilkins and his sureties. It is stated that the property sold 
for less than its value and that Steele held it, after his purchase, 
as a trustee, for the benefit of the sureties, as an indemnity 
against their liability, so far as it would go, and that he still 
held it, or its proceeds, for the same purpose, after deducting 
his advance ia the purchase. 

Steele’s answer admits these facts substantially, except as 
presently stated: he denies that the sale under the mortgage 
was made at his request, but admits that he and Walker deemed 
it best that the property should be sold, and upon their repre- 
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sentation of this to Wilkins, he made no objection; and after 
that, as Steele recollects, he requested the Bank to make the 
sale, before proceeding against the sureties, and the sale was 
made. He states that before and on the day of the sale, he 
said to Wilkins and Walker that if the property should sell for 
its full value, he would let it go, but if not, he would buy it for 
the benefit of the sureties, and if they should have the debt to 
pay, the property should go towards the payment; but he de- 
nies any agreement or contract, before the sale, other or differ- 
ent from that stated by him, and that his statements were made 
voluntarily, without consideration and as mere intentions, and 
that they were so regarded, and influenced none of the parties, 
nor prevented them from bidding, or making any other arrange- 
ment, contemplated then or previously, and that he bought the 
property at full value. He further admits that after the sale, 
but on the same day, be executed an instrument to Wilkins, 
containing a repetition in writing of the declaration of his inten- 
tions, but le avers that the instrument was made voluntarily and 
without consideration, and because he did not, and does not, 
desire to speculate on the misfortunes of his co-surety, the 
complainant. This instrumeut is marked A and exhibited with 
his answer. It thereby appears, what property he purchased 
under the mortgage, which is refered to by the instrument, and 
the price, and that he agreed to convey the same property to 
Wilkins, who was to refund the amount Steele bid for it, and 
procure for bim a release from the debts to the Bank for which 
the morigage was executed, or in the event of failing in the first 
payment therein mentioned, the property was to be sold for the 
benefit of all concerned in the mortgage. It does not appear 
by the instrument that the title to the property passed out of 
Steele, but only that he was to make a quit claim conveyance 
of it to Wilkins, in the event of his performing as mentioned. 
He denies that he held or holds the property or its proceeds, 
as trustee, liable to account to any one, but he holds it as his 
own and pleads the want of consideration. 

Wilkins deposes that Steele, in the early part of the year 
1838, in the absence of Brown, who was out of the State, ap- 
peared to be uneasy about the debts, and desired him to allow 
the Bank to sell the property and promised to bid it in and to 
give him, Wilkins, a chance to redeem it, and that the property 
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was accordingly sold by the Bank and bid in by Steele, who 
allowed Wilkins to retain the possession, agreeably to a previ- 
ous understanding ; and he proves the execution of the instru- 
ment marked A. He states that there was a distinct under- 
standing that Steele was to purchase the property, ualess it 
brought its full value, and to let him keep it and try to work out 
the debt, and that he would not have suffered it to be sold at 
such a season but for Steele’s promise; that the Bank would 
not then have sold without his consent; that afterwards it was 
found impossible for him, Wilkins, to make the first payment to 
the Bank, without some assistance, and it was therefore agreed 
by Steele and him to sell five of the negroes, which was done 
for $4,301 95, which wentto Steele; and he mentions another 
sale, the proceeds of which went to Steele on account of his 
liability for him to the Bank. He proves various transactions 
with and payments to Steele, sufficient to discharge the debts 
for which Brown, Steele and Walker were sureties, all subse- 
quent to the sale under the mortgage. Walker deposes that 
Steele stated to him that he wished the property sold under the 
mortgage, as Wilkins was largely in debt, the more effectually 
to secure the title to Steele, Brown and himself, as sureties of 
Wilkins, but he said if any person should bid what the pro- 
perty was worth at that time, it should go for the payment of 
the debt; and if there was no bidder for it at what Steele or 
Steele and Walker thought it was worth, he would buy it him- 
self and dispose of it in payment of the debt for which it was 
bound, at their mutual risk and expense. These declarations 
were made on the day of sale, but they had no influence with 
him with regard to buying the property. 

Allen deposes that after the sale some time, Wilkins and 
Steele were in conversation about one of the transactions be- 
tween them, when Wilkins observed, ‘‘ Now this settles all mat- 
ters between us about the Bank debt”—to which Steele as- 
sented. The transaction was this, that Allen gave to Steele a 
note on account-of some of the mortgaged property he had 
bought of Steele, and which Steele had purchased at the sale 
under the mortgage. The note was to be placed in Bank in 
lieu of Steele’s liability or note for Wilkins, by an agreement 
between Steele and Wilkins. The note was placed in Bank, or 
at least he paid it to the Bank. 
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There is in evidence the transcript of a suit in chancery, 
which Brown brought against Steele and others, relative to the 
transactions involved in this case. That suit was disposed of, 
and it is material now only as evidence. Steele’s answer in 
that suit was sworn toon the 20th October, 1841. He admits 
his purchase at the sale under the mortgage, but states that he 
purchased the property at a fair price, and then he states more 
specifically as follows: ‘This defendant further answering, 
gays, that he has held and still holds all the property pur- 
chased by him as aforesaid from said Bank, and all the pro- 
ceeds and profits arising therefrom in any wise or man- 
ner, for the benefit of all the sureties upon the said notes of 
Wilkins, and he does this, not from any legal obligation upon 
him, but from a desire to protect the interests of all concerned 
and asense of moral justice, and that he has never applied one 
dollar veceived from sales of said property in a manner incon- 
sistent with this declaration and the rights of the complainant, 
nor has he applied money so received, except in the manner 
hereinafier stated.” ‘There is much other evidence in the 
case before us, circumstantial and otherwise; upon all of which 
we have no hesitation in the conclusion that one of the material 
allegations in the bill is sustained by the evidence, to-wit, that 
the sale was made at the request of Wilkins and some of his 
sureties, and the property bought in by Steele for the benefit of 
Wilkins and his sureties, Steele having agreed with Wilkins 
before the sale to buy in the property, if it should sell for less 
than it was worth, for the benefit of Wilkins and his sureties. 
Another allegation of the bill is also well sustained by the evi- 
dence, that Steele held the property, after his purchase, as trus- 
tee for the benefit of the sureties, as an indemnity against their 
liability. For if he held for the benefit of Wilkins and his 
sureties, he held, of course, for the benefit of the sureties. The 
evidence is conclusive that for a long time he held, applied and 
disposed of the property and its proceeds, or part thereof, ac- 
cording to the objects of his purchase. The nature and objects 
of his purchase clearly appear by his instrament marked A, and 
exhibited with his answer, which instrument was but a repeti- 
tion in writing of what he declared before the sale. By that 
instrument he very well shows the benefit intended for Wilkins 
and his sureties, and that he expected to be bound accordingly. 
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He made it a complete indemnity, to the extent of the property, 
against their liability. He was not to convey the property until 
Wilkins should procure a release of the debts, and if he failed 
to make the first payment mentioned in the instrument, the pro- 
perty was to be sold for the benefit of all cuncerned in the 
mortgage. The mortgage was refered to in the instrument and 
therefore to be taken as part of it, by which the certainty of the 
whole design appears. It appears what property was purchased 
by Steele at the sale and the price—what debts were secured by 
the mortgage and who the parties were that were ‘‘ concerned in 
the mortgage” and intended to be indemnified by the property 
purchased at the sale and mentioned in the instrument. Mr. 
Steele’s counsel, in the course of his very able argument, sug- 
gested that, as the instrument marked A provided for a sale, in 
the event of a failure by Wilkins to make the first payment, the 
arrangement as made could not operate as an indemnity for the 
sureties, except in the event of that particular failure. It is 
true, a sale in any other event is not expressly provided for}; 
but Steele retained the legal title, and the manifest intention, as 
appears by the instrument, was that Wilkins should discharge 
all the debts; therefore he would not be entitled to the property 
until that was done; and Steele, by the instrument, only in- 
tended, by stating that the property should be sold in the event 
of default in the first payment, to mark the earliest time when a 
sale could be made. We think the legal effect of the instru- 
ment was that he might have sold for any default. At any rate, 
such a sale would have been had in chancery. 

Steele, in his answer, states that he acted throughout volun- 
tarily and pleads that there was no consideration. But we in- 
cline to think that his defence of a want of consideration is in- 
appropriate and cannot be sustained. In the absence of Brown 
and without his knowledge, Steele and the other parties brought 
on the sale in the month of July, at a time which was unfavor- 
able in respect of the crop and of the usual scarcity of money 
at such a season, as proved by Wilkins, who also testifies that 
he would not have consented to a sale at that time, but for 
Steele’s promises, and he proves that the Bank would not then 
have required the sale to be made. The sale therefore was 
brought about by Steele’s promises, at a time when it would 
not have taken place without the consent of Wilkins, and 
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he gave his consent at the risk of prejudice to his own 
rights and those of his other sureties. A prejudice, in general 
cases, is a consideration which will support an agreement. 
There was also a probable benefit to Steele in the selection of 
an unfavorable time for the sale, for that increased the chances 
of his getting control of the property. Steele states in his an- 
swer that he purchased the property at full value, and in this he 
is supported by the weight of evidence; but it does not appear 
that he thought soat the time. The inference is the other way, 
for he declared he would not buy if it should sell at fair prices. 
Yet he did buy and made no objection at that time in respect of 
the price, but proceeded by the instrument marked A to define 
the rights of the parties in conformity with his previous under- 
taking. We conclude, therefore, that he thought he was pur- 
chasing the property at less than its value, or intended to con- 
cede that condition and to comply with his promise, without 
regard toit. His execution of the instrument marked A, was 
an immediate act in compliance with his promise, and he suf- 
fered Wilkins to act upon that for such a length of time and to 
such an extent as to destroy the defence that he purchased at 
full value, and therefore not in pursuance of his undertaking. 
There is no doubt but the mortgaged property was a security or 
indemnity for all the securities, and they had a right to have it 
appropriated accordingly. The sale under the mortgage and 
the purchase by Steele of the property, according to the inten- 
tion and understanding of the parties (Wilkins and Steele) which 
led to the sale, amounted in truth to nothing but a change of 
securities—a substitution of the new arrangement for the mort- 
gage; whereby Steele, instead of the President of the Bank, be- 
came the trustee, and thus secured the benefit of his own skill 
and discretion in the live of the trust duties; and this we think 
was the real object of the parties. Considering the transaction 
as achange or substitution of securities, there is no ground at 
all for the plea that there was no consideration; because the 
mortgage, as a security, was a consideration for the new ar- 
rangement. Steele acquired the new security by means of 
changing the old one, and this he did upon an arrangement with 
Wilkins and with his assistance. It is settled that if one of 
several co-sureties subsequently takes a security from the prin- 
cipal, for his own indemnity, in enures to the common benefit 
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of all the sureties—West v. Belches. 5 Munf. 187; 2 Rand. 
514; Fagan v. Jacocks, 4 Dev. 263; Gregory v. Murrell, 2 Ired. 
Eq. 233; Field v. Pelot, 1 McMullan’s Eq. 370. Sureties are 
bound to observe good faith towards each other.—Agnew v. 
Bell, 4 Watts, 31. ‘The indemnity. which one surety takes is 
reached in favor of his co-surety upon the ground, either that it 
was intended for the benefit of all, or that the taking was a fraud 
upon the others. They enter into the agreement under a belief 
of perfect equality, trusting to the same laws of indemnity, and 
to the united exertions of each other to avoid harm severally.” 
Moore v. Moore, 4 Hawks, 258-360. Here the new security 
arose out of the old one and was intended by Steele to enure to 
the common benefit of all the sureties. Or he acquired the 
new security, with the aid of Wilkins, by appropriating the old 
one—intending to gain an exclusive benefit to himself, at the 
expense of his co-sureties and in the absence of Brown.— 
Brown’s right to participate in the benefit, in either case, is clear. 
It is true that Brown was not a party to the contract or arrange- 
ments by which the securities were changed; in fact, he knew 
nothing of it. But his equity arises out of the relation of co- 
surety, and does not depend upon his taking part in the contract 
or arrangements, nor upon his knowledge of them at the time. 
He is in no sense a volunteer. The numerous authorities, 
cited by Steele’s counsel, do not apply in the view we have taken 
of the case. We have regarded Steele’s answer in the former 
suit and his exhibit A in this suit as evidence in this cause, and 
not as formal declarations of trust. A formal declaration of 
trust isa sort of equitable title paper to the cestur que trust, and 
should have been stated in the bill, I think, if intended to be 
relied on as such; but we give no opinion upon the question 
whether they were in effect 2 declaration of the trust. But we 
cannot doubt but the trust was completely created and the rela- 
tion of trustee and cestuis que trust established. This appears 
by Steele’s answer in the other case, by his written instrument 
marked A, and the mortgage, and still more abundantly by 
other evidence. This disposes of the main question in the case, 
and we have gone over all the ground to which the argument of 
Mr. Steele’s counsel applied. 

There is no doubt but Brown is entitled to participate with 
Steele in every indemnity which the latter received from Wil- 
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kins, either directly or indirectly. There is no doubt that 
Steele is responsible for all he received, together with the pro- 
ceeds and profits thereof, unless he can show a special excuse, 
and that he is responsible for losses which ihe care and dili- 
gence for which trustees are bound, might have prevented. It 
is clearly equitable, however, that among the allowances to 

P which he may be entitled, is the sum he paid for the property 
at the sale under the mortgage, with interest, unless that lias in 
some way been re-imbursed. As to the trust property and its 
proceeds still in the hands of Steele, or at his control, we think 
that ought to be first exhausted in satisfaction of the complain- 
ant’s demand, but without depriving Steele of his equality of 
rights, before Steele is required to pay any thing in respect of 
the property and proceeds still in his hands or at his control. 
All that the chancellor has done as yet is consistent with the 
Opinions just expressed. The accounts which he bas ordered 
or may yet order, will place the whole case before him as it is. 
It is our understanding from the opinion of the chancellor, that 
he did not intend to charge Steele with the, amount of C. D. D. 
Brown’s note, and that it is not tobe done. ‘There is no error, 
we think, in the decree. It is affirmed. 


MOONEY & BLACK vs. PARKER. 


1. Where the sheriff pays the amount due on an execution in his hands, and 
no entry of satisfaction is made of record, the plaintiff and defendant are the 
only persons who can insist on the payment, as a discharge of the judg- 
ment; an:l if they waive their right to do so, the judgment, notwithstand- 
ing such payment, must be regarded as asubsisting judgment, under which 

‘ lanils of the defendant, previously sold by virtue of legal process, may be 
redeemed under the statute. 


Error to the Circuit Court of Bibb. Tried before the 
Hon. John D. Phelan. 
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Davis, for the plaintiffs in error. 
BuGseEe, for the defendant. 


CHILTON, J.—Parker brought his action of assumpsit in 
the Circuit Court of Bibb county against Mooney & Black to 
recover on a promissory note for the sum of $266 14, made 
by them and payable to Parker. The general issue, and sev- 
eral pleas impeaching the consideration, were filed by the de- 
fendants. Verdict and judgment for the plaintiff below, from 
which a writ of error is prosecuted to this court. The point to 
be decided by us arises out of a bill of exceptions, and may be 
thus stated: Mooney had become the purchaser, under execu- 
tion sale, of a tract of land, sold as the property of L. A. Weis- 
singer, and was then in the possession of the same, when Parker 
came to him and represented himself as a creditor of Weissin- 
ger, and as such, entitled to redeem said land, and offered to 
pay Mooney the money, which, under the statute allowing re- 
demption of land sold under execution, he was entitled to re- 
ceive; or to give Mooney the privilege of retaining the land and 
giving his note with security forthe debt. Thereupon Mooney 
executed the note sued on, with Black for his security ; and 
Parker thereupon produced and delivered to Mooney a transfer 
trom oue T. B. Hinton of a judgment in his favor against said 
Weissinger and one Robert E. Lowe, rendered in the County 
Court of Perry, on the 2Sth July, 1845, for $209 33, besides 
cost, amounting to $12. It appears that Parker, as sheriff of 
Bibb county, had received an execution on the above naméd 
judgment, to be levied and collected by him as such sheriff—that 
he failed to return the same according to the statute, by reason 
of the irregularity of the mail, and that he was ruled for such 
failure and judgment rendered against him for the amount of the 
execution, which he had paid to Hinton, in consequence of 
which payment the above named transfer of the judgment was 
afterwards made. 

The question is, whether, under these facts, Parker had the 
right to redeem; or, in other words, whether there is a valid con- 
sideration for this note. The Circuit Court was of opinion that 
Mrs. Hinton, notwithstanding the recovery and satisfaction by 
her against Parker, the sheriff, still retained the right to enforce 
her judgment against Weissinger, or to redeeny his lands sold 
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under execution, and that having that right, she might well trans- 
fer it to Parker. 

There are several decisions by this court in regard to the 
right, which the defendant in the execution has to avail himself 
of the benefit of a payment made by the sheriff, and as to the 
condition in which a judgment is placed by reason of such pay- 
nrent. 

The case of Boren et al. v. McGehee, 6 Port. 432, is the 
leading case upon this subject. In that, the sheriff voluntarily 
paid the debt, without the knowledge or consent of the defend- 
ant in the execution, and took an assignment of the judgment to 
himse!f by the attorney of the plaintiff, and proceeded afterwards 
to sell lands, upon an execution which subsequently issued, for 
his benefit. The court held the sheriff’s payment a discharge 
of the judgment, and that such discharge would be attended by 
the same results, as if it had been effected by a payment made 
by the defendant to the judgment. But as no satisfaction was 
entered of record, it was held that a bona fide purchaser of land 
under the sheriff’s sale acquired a good title, the execution be- 
ing only voidable and not absolutely void. 

In Johnson v. Cunningham, 1 Ala. 257, it is said, “ that if 
the sheriff be charged with the payment of the plaintiff’s execu- 
tion, he cannot re-imburse himself by a sale of the land; for by 
a recovery against him, the judgment will be satisfied, and no 
execution can issue thereupon at his instance. 

, In Fournier v. Curry, 4 Ala. $21, it was held that an execu- 
tion issued on a judgment, which the sheriff had discharged by 
paying the amount to the plaintiff in the execution, is not void, 
but might be set aside by the defendant in execution, as having 
irregularly issued. If he omits or declines to do so, no one else 
can take advantage of it. ‘The court say, ‘such an advance of 
money by the sheriff may not only be fair and honest, but may 
have been induced by the entreaties and promises of the defendant 
himself, and exclusively for his benefit. He may not therefore 
desire to avail himself of a privilege confered on him by law for 
his protection, and if he does not interpose, no one else can.” 
And the court in that case take the distinction between voidable 
and void process, holding this voidable at the election of the 
defendant in the execution.—Citing Woodcock v. Burnet, 1 
Cow. 737, and Jackson v. Bartlett, 8 Johns. 361. 
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In Lockhart v. McElroy, 4 Ala. 574, the sheriff had collect- 
ed the money and failed to pay it over. Execution was also 
placed in the hands of the coroner, who failed to make the money, 
whereupon the latter was ruled and judgment for the amount of 
the execution, with 10 per cent. damages, rendered against him. 
The sheriff afterwards paid up the money. Held that the plain- 
tiff in the execution could not enforce the collection against the 
coroner, except for the 10 per cent., as the payment by the sher- 
iff operated a satisfaction of the judgment against the coroner. 

In Rutland, adm’r, v. Pippin, 7 Ala. 419, and Roundtree v. 
Weaver, 8 ib. 314, the court affirm the doctrine, as previously 
held in Boren v. McGehee, Johnson v. Cunningham, and Four- 
nier v. Curry, that the defendant in the execution may avail 
himself of the payment which a defaulting sheriff has made, in 
satisfaction of the execution against him, and that upon his ap- 
plication, the execution will be superseded and quashed. It 
was, however, intimated in Rutland v. Pippin, and asserted in 
still more unequivocal terms in Roundtree v. Weaver, that if 
the defendant in the execution either requested the sheriff to pay 
the money, or moved to quash the execution by reason of such 
payment, thereby adopting such payment, the law implied a 
promise on his part to refund to the sheriff the amount which he 
paid in discharging the judgment. 

In Roundtree v. Holloway, 13 Ala. 357, this court held, in 
accordance with the line of decision indicated by our predeces- 
sors, that where the sheriff had been compelled by rule to pay the 
judgment, and an execution was nevertheless issued upon it af- 
terwards, and the defendant in the execution availed himself of 
the payment made by the sheriff, as a satisfaction of the judg- 
ment, by superseding the execution and causing it to be quash- 
ed, that this amounted to a ratification of such payment by the 
sheriff on the part of the judgment debtor, and entitled the sher- 
iff to an action of assumpsit against him to recover for money 
paid for his use, &c. 

In Crutchfield v. Haynes, 14 Ala. 49, this court held that a 
payment and satisfaction of an execution by the sheriff is a dis- 
charge of the judgment, and no execution can rightfully issue 
upon it for his re-imbursement. In that case, however, the 
sheriff had returned the execution satisfied, which entry appear- 
ed endorsed upon the execution docket; and the trustee, to 
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whom Haynes, the judgment debtor, had conveyed certain 
slaves to secure Crutchfield, permitted some of the slaves to be 
sold under the execution upon this satisfied judgment and pur- 
chased them himself. The trustee under these circumstances 
was held responsible. 

It would scem that there was some incongruity in holding that 
the payment by the sheriff of a judgment, obtained against him 
for the amount of the execution in respect of which he made the 
default, should be considered a satisfaction of the original judg- 
ment, and yet that if the defendant sets up the payment thus 
made, in discharge of the judgment, he thereby makes himself 
liable to the sheriff for the amount; but upon examination, it 
will be found that they are not atall in conflict, or without reason. 
The policy of the law forbids that the sheriff should become the 
owner of claims, while armed with the process for enforcing their 
collection,—this might lead to extortion upon defendants; 
but the rule obtains for the protection of defendants, and the 
season ceases when the defendant is allowed to have satisfactioa 
of the judgment entered, which denies to the sheriff the execu- 
tion of a judgment in his own favor, and puts him to his suit to 
cecover from the defendant the amount; for in this suit, if the 
sheriff remain in office, the coroner executes the process. 

The result of our decisions, we think, is, that where no satis- 
faction is entered of record by reason of the payment by the 
sheriff, then if neither the plaintiff, nor the defendant in the judg- 
ment, insists upon such payment, as a satisfaction, and the pro- 
€ess is placed in the hands of an officer capable of legally exe- 
cuting it, such process is valid, and no one else has any right to 
insist upon its being vacated. There is certainly no reason for 
holding that the defendant shall be forced to plead a satisfaction, 
which but entails upon him the additional cost of a subsequent 
Suit, to reduce the same demand to judgment in the name of 
enether party. The defendant may waive the benefit of the rule 
designed to guard him against oppression and extortion, and if 
he chooses so to waive it, we think no one else has the right to 
complain. Such was the decision in Fournier v. Curry, 4 Ala. 
321, 

Applying these principles to the facts of the case before us, 
we think the charge of the court was substantially correct. Hin- 
ton, the plaintiff in the judgment, so far from regarding the pay- 
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ment by Parker as a satisfaction, actually gave to him a transfer 
of it. It is not shown that Parker, at the time he offered to re- 
deem, was sheriff, but the contrary seems to be conceded, and 
the defendant, Weissinger, has never elected to treat the judg- 
ment as satisfied by availing himself of Parker's payment for that 
purpose. So that we think the judgment must be considered, 
as between the parties to this recor.], as still subsisting. Mooney, 
who purchased the land at sheriff’s sale, has, we think, no more 
right collaterally to impeach the val dity of this judgment, of 
to insist upon the irregularity of an execution issued upon it, 
than could a claimant upon the trial of the right of property.— 
4 Ala. 696; 13 ib. 433. Here was a judgment against Weis- 
singer which he had never paid, and Hinton was a bona fide 
creditor, within the meaning of the statute allowing a redemp- 
tion, for the use of Parker, so long as Weissinger permitted the 
judgment to remain unsatisfied, or refused to exercise his right 
so to treat it. Then it follows that a redemption might well 
have been made under the judgment, before the same was order- 
ed to be satisfied, for the benefit of Parker, whether in his own 
name or in that of Mrs. Hinton, it is not important now to inquire. 
This being so, it results that the representations of Parker, as- 
serting this right, were substantially correct, and that this note, 
founded upon them and given to plaintiffs in error, in considera- 
tion of the relinquishment of the redemption under the provi- 
siovs of the law, is upona valuatle consideration. ‘The charges 
substantially accord with the views of the law as above express- 
ed, and it remains but to affirm the judgment, which is accord- 
ingly done. 


SANKEY’S DISTRIBUTEES vs. SANKEY’S EX’RS. 


1, Where executors are cited by the distributees to make settlement and dis- 
tribution of the estate, a decree, ascertaining the amount in their hands, 
and the share therein of each distributee, and awarding to each the sum 
so ascertained, is a final decree, and so long as it remains in force, conclu- 
sive on the rights of the parties. 


Error to the Orphans’ Court of Montgomery. 
47 
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Tus was an application to the Orphans’ Court of Montgome- 
ry; for the final settlement of the estate of John S. Sankey, de- 
ceased. It appears that in January 1843, at the instance of the 
distributees and legatees, the executors were cited to appear and 
make distribution of the estate, according to the provisions of the 
will of said decedent. In October 1843, a fina] decree was ren- 
dered by the Orphans’ Court, which, however, was reversed by 
the Supreme Court and the cause remanded. Another decree 
was rendered in July 1844, which. was likewise reversed, and 
on the first of November 1845, another decree was rendered, by 
which a specified sum of money was adjudged and decreed to 
each distributee and legatee. This decree is in the following 
form: ‘It is, therefore, considered, adjudged and decreed that 
Ann Sankey, by her guardian, James B. Stevens, recover from 
James C. Sankey, the sum of fifteen hundred and ninety-six dol- 
lars and forty-three cents, being the balance of the distributive 
share of said Ann Sankey in the estate of the said John S. Sankey, 
deceased, over and above the amount ordered to be retained 
by the said James B. Stevens. _Itis further considered, adjudg- 
ed aud decreed that John Elsberry, administrator of Paticace 
Elsberry, deceased, recover from James C. Sankey the sum of 
twenty-seven hundred and forty-four dollars and forty-seven 
cents, being the distributive share of the said Patience in the 
estate of the said James S. Sankey.” Atthe same time a decree 
was rendered ‘‘that James B. Stevens, guardian of Ann Sankey, 
retain in his hands the sum of eleven hundred and forty-eight 
dollars and twenty-two cents, being the amount ascertained to 
be in his hands,” &c., asexecutor. These last decrees, so far as 
appears from the record, remain in full force and from them no 
writ of error has been taken. But the executors not being dis- 
charged, in the year 1847, James B. Stevens, one of the execu- 
tors, filed his accounts, for the purpose of a final settlement. 
Upon this application, the cause was continued from time to 
time. On the 22d of February 1849, the executors filed their 
accounts and the distributees their exceptions to them, and the 
Cause was continued. On the 8th of March 1849, the court 
went into the examination of the accounts of James B. Stevens 
and ascertained that there was nothing in his hands, and render- 
eda decree accordingly, and further ascertained frem the ex- 
amination ofthe accounts of James C. Sankey, that he had in his 
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hands a balance of twenty-nine hundred and eighty-seven dollars 
and five cents, and thereupon decreed that Ann Sankey, and Els- 
berry, the administrator of Patience Elsberry, deceased, each 
recover of said James Sankey the sum of fourteen hundred and 
ninety-three dollars and fifty-two cents. In the progress of the 
trial, Ann Sankey moved the court to re-consider all the accounts 
connected with the administration of the estate from the 2d of 
February 1843, and proposed to show errors in the accounts 
filed previous to the decree rendered in 1845, but the court re- 
fused to re-examine the accounts filed previous to the first of 
November 1845, for the reason that they had been finally set- 
tled by the decree rendered on that day. The plaintiff in error, 
Ann Sankey, excepted to this ruling of the court, and assigas it 
here as error. 


Betser & Harris, for the plaintiffs in error. 


Mays, for the defendants. 


DARGAN, C. J.—We think the court cofrectly refused to 
re-examine the accounts of the executors that had been filed for 
settlement, previous to the decree rendered on the first of No- 
vember 1545. These accounts had been adjudicated and set- 
tled by that decree, and until itis reversed, it is conclusive of 
their correctness. It is true, that if this decree was not final, 
but could be considered in the nature of an annual settlement 
made by the executors in the Orphans’ Court, then the accounts 
upon which it is based could be impeached, and the decree 
would only be prima facie evidence of their correctness.— Wil- 
lis v. Willis, 16 Ala. 652, and also the same case reported in 
9 Ala. 330. But this is not the nature of this decree. The 
executors were cited to make a distribution and settlement of the 
estate; they appeared and filed their accounts, which were ob- 
jected to, and after a long litigation, a definite sum was ascer- 
tained to be in their hands, and the respective share of each dis- 
tributee was ascertained, and a final judgment of recovery ren- 
dered in favor of each. If this decree, so far as it ascertains the 
rights of the parties, is not to be considered final, we cannot con- 
ceive how any could be. The executors, it is true, were not 
discharged, aud other assets coming into their hands subsequent- 
ly, another settlement became necessary; but this cannot alter 
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the character of the decree rendered in 1845. That was a final 
and, complete adjudication of the accounts of the executors at 
that time, and so long as it remains in force, must preclude all 
inquiry into the correctness of such accounts. 

It is not.necessary to examine any of the assignments of error 
in, the decree of the first of Nov. 1845. ‘Fhat decree is not be- 
fore us..by writ of error, and consequently cannot be reviewed. 
We can.see no error in the decree of final settlement rendered 
in. 1849, and it must therefore be affirmed. 


PERMINTER ts. KELLY. 


1. If one tenant in common of a chattel seil the entire property, it is a oon- 
version, for which trover may be maintained by his co-tenant. 

2. An agent, either with or without notice, is liable in trover for an act, 
which, if done by his principal, would amount to a conversion of the pro- 
perty ef another. . 

S. A bill of exceptions isto be construed most strongly against the party 


excepting. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Geo. GoNthwaite. 


Trover by the defendant agaivst the plaintiff in error for 
the conversion of several slaves. It appears from the bill of 
exceptions that the slaves belopged jointly to the plaintiff and 
his brothers, Alfred aud Jobn Kelly, and that the defendant 
obtained»possession of them as the agent of Alfred Kelly, one 
of the joint owners, and as such ageat sold them. The court 
refused to charge the jury that the plaintiff, suing alone, could 
not maintain the action, as requested by the defendant, but in- 
siructed the jury that the reverse was the law. The defendant 
further asked the court to charge “that the action could not be 
maintained against the defendant, being the ageat of Alfred 
Kelly, one of the tenants in common of the property,’ which 
charge the court gave with the qualification ‘that the activ 
could be maintained, if the defendant had seld the property sued 
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for.” ‘To the refusal of the first, and the qualification given 
to the second charge asked, the defendant excepted ‘and new 
assigns them 4s error. 


Gay e, for the plaintiff in error: 

1. Plaintiff below was a mere tenant in common, and, if he 
had aright to sue, he could not sue for the whole property, as 
the counts in the declaration show he did. To support trover 
the plaintiff must show title in himself—See Saun. on Pl. & Ev., 
2 vol. 869. 

2. If he had a right to sue as he did, he had no right to a 
judgment for the entire value of the slaves.—See the judgment 
entry. 

3. The defendant below acted as the agent of one tenant in 
common. Consider him as that tenant himself, and then the 
action cannet be maintained. One tenant in common in a chat- 
tel cannot sue a co-tenant, unless the chattel has been destroyed. 
See Leonard v. Scarborough, 2 Kelly, 73; Hall v. Page, 4 Geo. 
R. 428; Cole v. Terry, 2 Dev. & B., 252; 2 Johns. R468; 
3 ib. 175; Heath v. Hubbard, 4 East. 110; Guyther v. Peuti- 

john, G Ired. 388; Morcereau v. Norton, 15 Johns. 179. 

4. Defeadant.below, being the agent of a tenant in common 
‘to sell for him, in selling was guilty of no conversion to his ows 
use—the agent’s use. This conversion must be proven, or the 
action cannot be maintained. —See 2 Saun. Pl. & Ev., 869. 

5. There is nothing to show that the agent knew of the ten- 
ancy incommen. He is like an auctioneer selling stolen pro- 
perty without a knowledge. Would he be liable? 

6. Had not the tenant in common a right to sell bis interest 
and deliver possession, by himself or agent? He surely had, 
and the purchaser from the agent becomes a tenant in common 
with the plaintiff below, and no action lies. His remedy is to 
apply to the proper tribunal for a partition. - 


Srone & Jupee, for the defendant: 

1. It is admitted that some old authorities go tothe extent that 
‘ene tenant in common cannot maiatain the action of trover 
against his co-tenant, unless the latter destroy the chattel. That 
doctrine has been long, and very sensibly exploded, and it is 
now held that if the chattel be sold or disposed of, the co-tenant 
may maintain trever.—1 Chit. Pl., 90-91-178-9; Hyde v. Sto- 







































718 ALABAMA. 
Perminter v. Kelly. 


rer, 9. Cow. 230; 3 Johns. 175; 15 ib. 181; Farr v. Smith, 9 
Wend. 338; White v. Osbourn, 21 ib. 72; 21 Pick. 559; Rains 
v. McNairy, 4 Humph. 356, and the numerous authorities cited 
on Ewing’s brief, and in the opinion of Green, J. 

2. One who, as agent, intermeddles with the goods of ano- 
ther, will be guilty of conversion, if the same acts would be a 
conversion in his principal. In other words, his principal can 
confer on him no powers which he could not himself exercise. 
Lee v. Matthews, 10 Ala. 682; Prince v. Puckett, 12 ib. 832; 
Doty v. Hawkins, 6 N. Hamp. 247. 








PARSONS, J.—It is clear that one joint tenant, tenant in 
_ ¢ommon, or parcener, cannot maintain trover against his com- 
panion for a thing still in possession; for the possession of one is 
the possession of both. It is, however, fully settled, that if one 
tenant in common destroy the thing in common, the other may 
bring trover.—Fennings v. Lord Grenville, 1 Taunt. 241; Heath 
v. Hubbard, 4 East. 110. And a late English author observes, 
that ‘a sale of the whole of the property by one of them, ad- 
_versely, and in exclusion of the other, would, it seems, be a 
conversion of the other’s share, for which he might maintain 
trover.”—1 Archb. N. P., 454; Barton v. Williams, 5 Barn. 
‘& A., 395. This renders the law far more adapted to the rights 
and the wrongs of the respective parties, than it was in former 
times. He who sells his co-tenant’s share of the property to 
a stranger who will hold against him, has violated the relation 
he bore and injured his companion as much, perhaps, as if he 
had destroyed the property. Why then should he not have a 
legal remedy against the wrong-doer, instead of requiring him 
to look to the purchaser for his interest in the property, and he 
to the wrong-doer? To sustain the general proposition that 
when one joint owner of a chattel sells the eutire chattel, it is 
a conversion, for which trover lies, there are various American 
cases cited on the brief of the counsel for the defendant in er- 
ror, and cited in those cases, and we entirely concur with them. 

2. In this case the defendant below made the sale as the 
agent of one of the co-tenants, but the inference from the bill of 
exceptions is, that he sold the entire property and also delivered 
the possession, as the contrary is not stated. He must stand 
on the same ground with his principal. The sale was equally a 
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wrong by both. In Tennessee it was held that one joint owner 
of property might recover against the sheriff, who sold the en- 
tire chattel under an execution against the other joint owner.— 
Rains v. McNairy, 4 Humph. R. 356. The sheriff in that 
case had notice. That the sale by the defendant below was 
such an assumption of authority over another’s property, as. to 
amount to a conversion, there can be no doubt. If a party 
claim the property in the chattels as his own, or even assert the 
right of another over them, it is evidence of a conversion—and 
where a person's property is sold by one, whether for his own 
use or the use of another, it is a conversion, for it is a tortious 
act, and the gist of the action.—Perkins v. Smith, 1 Wils. 32S; 
Parker v. Goden, 2 Strange, 813. A servant may be charged 
in trover, though the conversion be done by him for the benefit 
of his master.—Stephens v. Elwall, 4 M. & S., 529. And 
where A. consigned the goods of B. to C., and C. without no- 
tice of the right of B. sold a part and kept the remainder in his 
possession, the sale was held to be a conversion.—F eatherston- 
haugh v. Johnstone, 8 Taunt. 237; 2 Mod. 181; 2 Saun. on 
Pl. & Ev., S83. These authorities, and those on the brief of 
the counsel for the defendant in error, show conclusively that 
the defendant below was liable for selling the interest of the 
plaintiff in the slaves, whether he had or had not notice of the 
plaintiff’s right. Neither negligence, nor any other fault what- 
ever, was imputable to the plaintiff below. Consequently his 
right of property, or of action, is not to be takén away by the un- 
authorised act of another, whether done innocently or other- 
wise. Even lunatics are liable for trespasses and other tor- 
tious acts, by which another person is injured. 

3. It is contended that the plaintiff below should not have 
recovered the entire value of the slaves, as he was only a part 
owner. The answer is, that we think he only recovered the 
value of his own interest ; and, from the bill of exceptions, it is 
evident the court neither charged, nor was understood by the 
jury to charge, that he could recover for any share or interest 

‘but his own. The rule is, to construe bills of exception most 
strongly against the party excepting. It does not appear by 
this bill of exceptions, that the court charged that the plaintiff 
could recover for any share or interest in the slaves, but his own. 

The judgment is affirmed. 
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FELIX, a suave, rs. THE STATE. 


1. A charge, “‘ that although, in general, mere words might not be sufficient 
provocation to reduce the crime of murder to manslaughter, yet the jury 
were the judges whether the provocation, if more than by mere words, waz 
sufficient,” should be refused, as calculated to mislead the jury—lst Be- 
cause it leaves them to infer that mere words may in some cases thus re- 
duce the offence. 2d. Because it assumes that it is not the province of the 
court, but of the jury, to pass upon the legal sufficiency of the provocation. 
3d. Because, there being uncontradicted evidence of express malice, no de- 
gree of provocation could extenuate the offence, and the charge, in that 
view of the case, was inapplicable to the facts. 

2. In criminal cases, evidence of previous good character is proper for the con- 
sideration of the jury, not only where a doubt exists upon the other proof, 
but even to generate a doubt as to the guilt of the accused. 

8. In an indictment for murder, the designation of the person slain as a free 
negro, though unnecessary, is matter of description and must be proved as 
alleged; and proof that he was a mulatto will not sustain the allegation. 


Error to the City Court of Mobile. Tried before the Hon. 
Alex. McKinstry. 


Hamitton & Bexser, for the plaintiff in error: 
1. The general rule is, that words are not sufficient to reduce 
_ a killing to manslaughter. But to this, there are exceptions, 
and in the prisoner’s case, the jury from the whole evidence, 
should have been permitted by the court below to say whether 
the prisoner’s case furnished one of the exceptions.—United 
States v. Meltberger, 8 Wash. C. C. Rep. 615; Regina v. 
Fisher, § C. & Payne, 182; Rex v. Rodgers, Roscoe’s Ev., 
683; Archb. 323-5; 1 Russ. on Cr. 458-87; Foster’s Crown 
Law, 295 ; Wharion’s Cr. Law, 237-8-43; People v. Ryan, 2 
Wheeler’s Cr. Cases, 54; Rex v. Broome, 3 C. & Payne, 
120; Ib. 234. The whole of the evidence, disclosed in the bill 
of exceptions, shows that the case before the court was one of 
mutual contest, and where this appears, usually the killing 
amounts to no more than manslaughter.—1 East. P. C. 244-5; 
1 Hale, P. C. 456; Foster’s Cr. Law, 295; Rex v. Ayes, 
Russ. & Ryan, 166; Rex v. Haywood, 6 C. & Payne 157; 
Regina v. Canniff, 9 ib. 359; Whart. Cr. Law, 243; State v. 
Norris, 1 Haywood, 429. 

2. Testimony as to the general character of the prisoner 
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should be admitted in all criminal prosecutions, but more par- 
ticularly in capital cases. The qualification given by the court 
restricted the inquiries of the jury within too narrow a compass. 
Com. v. Hardy, 2 Mass. 316-18; State v. Wells, 1 Cox N. J. 
Rep. 42; People v. Vane, 12 Wend. 78; 1 Phil. Ev., 177; 
ib. Cowen & Hill’s notes, 341-2; 2 Russ. on Cr. 704; United 
States v. Freeman, 4 Mason, 510; Freeland’s Case, 1 C. H. 
Recorder, 82-3; Queensley v. State, 3 Stew. & Port. 308. 

3. The fourth charge asked for by the prisoner’s counsel, 
should not have been refused by the court.—Thurman v. The 
State, 18 Ala., not yet reported; 1 Greenl. Ev., 65; 1 Starkie 
on Ev., 374. Proof of the person killed must correspond with 
the allegations of the indictment.—Archb. 36; ib. 315. 

4th. The refusal to give the fourth charge asked for amounts to 
charging the jury, that if the person deceased was a mulatto, 
then he was alsoa negro. The proof was that the deceased was 
a mulatto—the indictment charges that he was a free negro. 
There is no statuatory punishment prescribed for the murder of 
a mulatto by a slave, but there is one for manslaughter in such a 
case.—Clay’s Dig. 472, § 7; ib. 472, § 2, in case of killing a 
white person. How is a slave to be punished for murdering a 
mulatto? Is he to be punished under the penal code or at com- 
mon law, without reference to it? If by the latter, all the rules 
of the common law must apply. The indictment goes farther 
than necessary in describing the deceased. Having made the 
unnecessary allegation, the State is bound by it.—1 Greenl. Ev., 
65; 1 Starkie on Ev., 374. 


ATTORNEY GENERAL, for the State. 


CHILTON, J.—The prisoner was indicted in the City 
Court of Mobile for the murder of one Francis Saturnina, other- 
wise called Spanish Frank, a free negro, and was found guilty 
by the verdict of the jury, and sentenced by the court to be 
hanged; but, as upon the trial, novel and difficult points arose, 
which the judge thought should be refered to this court, the sen- 
tence of death was suspended uutil the 10th day of February 
next, to await the decision of this court, to be had in the mean 
time. 

It appears that at a ball for colored persons given in Mobile, 
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a short time before the indictment was found, the deceased was 
a manager, and the prisoner, though uninvited, attended and 
took part in a musical band, as a performer on the bass drum ; 
that the ball continued until about two in the morning, up to 
which time there had been no disturbance, but that shortly be- 
fore its close, the deceased and prisoner had some words, when 
the deceased reminded the prisoner that he was there without an 
invitation, and consequently ought to be the last person to make 
a fuss; that after the interchange of words, they came violently 
together; and that one Thomas Lorant, a free person of color, 
and the witness by whom this proof was made, interfered and 
separated them, and took hold of the prisoner, telling him not to 
make a fuss, to which the prisoner replied, ‘I have no com- 
plaint against you Thomas, but as to Frank, I will kill him to- 
night.” This took place in a negro shanty, as it is called, com- 
posed of two rooms. Lorant states that he was immediately 
after this called into the other room to take a drink, having left 
Felix apparently much excited, but before the liquor was pour- 
ed out, he heard some one cry out that Frank was dying; that 
he returned and found him stabbed, apparently with a dirk or 
knife, of which the deceased died almost immediately. Another 
witness testified that the deceased took hold of the prisoner and 
forced him out of the back door, and others forced him from 
thence out of the back gate, which was thereupon bolied, and as 
the deeeased was starting home and was standing at the front 
gate, the prisoner, according to one witness, ran around the 
fence from the direction of the back gate, but, according to an- 
other, came through the fence, by an aperture imade from a 
plank’s being off, and as he passed the deceased, struck him one 
blow saying with an oath, “take that.” The deceased said he 
was badly hurt, was taken into the house, and immediately died. 

The prisoner introduced two witnesses, who swore that up to 
the time of this occurrence he had borne an exceedingly good 
and peaceable character, and that he was of a very quiet and 
peaceable disposition. It appeared also that the deceased was 
a bright mulatto. 

This was the substance of the evidence, and the prisoner’s 
counsel asked the court to charge the jury as follows :— 

1. That although, in general, mere words might not be suffi- 
cient provocation to reduce the crime of murder to manslaughit- 
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er, yet the jury were the judges whether the provocation, if 
more than by mere words, was sufficient. This charge was re- 
fused. 

2. That the jury were entitled to consider the evidence of the 
good character of the prisoner, as one of the circumstances of 
the case, and to take it into consideration in making up their 
minds as to the degree of the offence. This charge was given, 
with the qualification, that the jury could not consider the evi- 
dence of good character, unless they were in doubt upon the 
other proof. 

3. That unless the State had shown that a free negro, named 
Francis Saturnina, alias Spanish Frank, was killed by the pris- 
oner, with malice aforethought, the jury could not find him guil- 
ty ascharged. This charge was given—and 

4th. That being a free mulatto will not make the prisoner a 
free negro. This last charge was reffsed; and the questions 
arising upon these charges are refered for our decision. 

1. The first charge, we think, was properly refused. It is 
certainly objectionable, as liable to mislead the jury from its ver- 
biage. That although, ix general, mere words might not be suffi- 
cient provocation to reduce the crime of murder to manslaughter, 
&c., would imply that this was only true as a general rule, but 
allowed of exceptions, and the jury would thus have been left 
to determine whether this did not constitute such exception. It 
is laid down by the most approved authors on criminal law, that 
“words of reproach, how grievous soever, are not a provoca- . 


tion sufficient to free the party killing from the charge of mur- 
der, and neither are provoking actions and questions, without 


~ 


an assault.””-—Roscoe’s Cr. Ev., 683, marg.; Fost. 290; 1 
Hawk. Pl. Cr. chap. 31,§ 33; 1 Hale, 455. Mr. Russell 
says, ‘no affront by bare words or gestures, however false and 
malicious, and aggravated with the most provoking circumstan- 
ces, will free the party killing from the guilt of murder.” —1 
Russ. 434-5; Whart. Crim. Law, 234, and cases cited in note 
y.; see also, Archb. Cr. Pl. 417, marg. page. But we think the 
charge is liable to a still more serious objection, when applied 
to the facts of thiscase. There is no conflict of testimony upon 
the point, that the killing must have been effected by means of 
a deadly weapon. It is also clear that a period of time elapsed 
between the provocation, whatever it was, and the killing. It 
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was further in proof that the prisoner said he would take the 
life of the deceased that night. Now, considering the charge 
in view of these facts, it is manifest that it was calculated to mis- 
lead the jury, as it also, in effect, forestalled the court, in de- 
claring the law as applicable to the true facts of the case. How- 
ever great may have been the provocation, still if it was brought 
about by the prisoner as a pretext for the killing, it will not avail 
him; neither would any degree of provocation extenuate the act, 
if it be the result of a cool, deliberate judgment and previous 
malignity of heart. As then there was evidence in this cause, 
tending to show express malice, and that the prisoner may not 
have been influenced, so much by suddea phrensy resulting 
from provocation, as by a settled purpose of revenge, in killing 
the deceased, the court did right in reserving to itself the prov- 
ince of declaring to the jury the law as to what would consti- 
tute a sufficient provocation, or whether, if certain fects had 
been proved to their satisfaction, any provocation would extenu- 
ate the guilt of the prisoner and reduce the offence from mur- 
der to manslaughter. The jury are the judges, whether the 
provocation is sufficient, when applied to, and tested by the law, 
as given them in charge by the court, but in no other sense. 
Suppose the alleged provocation had been given an hour or a 
day previous to the killing, and the party had deliberately set 
about preparing the means for taking the life of the deceased, is 
it not too clear for argument that a charge, like the one here 
asked, if proper in any case, would be altogether improper io 
the case supposed? The law carefully distinguishes between a 
sudden transport of passion, which springs instantaneously from 
what it allows as a sufficient provocation and which prompts to 
an immediate act of violence, and a purpose of revenge, which 
usually follows such passion. In the first case, in condescen- 
sion to the frailty of our nature, the law allows the provocation 
to externiuate a homicide committed at the instant from murder 
to manslaughter. In the other, the provocation, furnishing an 
incentive to revenge, so far from extenuating the crime, is a cir- 
cumstance to be looked to as evidence of malice, and especially 
would this be so, if the prisoner, in consequence of the provo- 
cation, had made threats against the life of the deceased. 
Again, we have seen that a provocation may be “by more 
than mere words,” and yet the law would hold it altogether in- 
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sufficient. ‘To hold that when the evidence shows such a state 
of case, the jury are the judges of its sufficiency, would be to 
make them the judges of the law, which is not the case. They 
have power to find against the law, and the State is remediless, 
as no new trial can be granted at its instance, but this is but an 
abuse of their prerogative, and not the legitimate exercise of a 
right.—See Pierson v. The State, 12 Ala. 149. | 

2. We come next to consider the second charge, as qualified 
by the court. The charge as qualified has in most cases been 
stated as the law, and juries have usually been told that they 
could only look to the character of the accused for the purpose 
of turning the scale in doubtful cases. We think, however, 
that such is not the law. We are of opinion that evidence of 
the general character of the accused, having reference and anal- 
ogy to the subject of the charge, is competent as original testi- 
timony—as a circumstance to be considered in determining 
whether he is guilty of the crime alleged against him—and may 
be considered, in connection with the other facts and circum- 
stances, even to generate a doubt in the minds of the jury. To, 
hold that a man’s general good character is only evidence, in 
cases where there is doubt, is equivalent to holding that he shall 
derive no benefit from it as evidence in a criminal case; for if 
the jury entertain a reasonable doubt as to his guilt, they will 
give him the benefit of such doubt and acquit, aside from proof 
of his good character; so that according to the doctrine of the 
charge, which, we concede, seems to be supported by many and 
respectable authorities, a person accused could only avail bim- 
self of the benefit of his good character in eases in which he 
would be acquitted had such proof not been offered. We think 
the rule in such cases correctly laid down in 2 Russ. by Greaves, 
786, and in Roscoe’s Cr. Ev., (ed. of 1846,) 97, where it is 
said, ‘that the good character of the party accused, satisfactori- 
ly established by competent witnesses, is an ingredient, which 
ought always to be submitted to the consideration of the jury, 
together with the other facts and circumstances of the case. 
The nature of the charge, and the evidence by which it is sup- 
ported, will often render such ingredient of little or no avail; 
but the more correct course seems to be, not in any case to with- 
draw it from consideration, but to leave the yury to form their con- 
clusion upon the whole of the evidence, whether an individual, 
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whose character was previously unblemished, has or has not 
committed the particular crime for which he is called upon to 
answer.”” We think this places the rule upon sensibie and _ in- 
telligible ground, and we feel no hesitation in adopting it. As 
the charge of the court excluded from the jury the considera- 
tion of the evidence offered of the prisoner’s peaceable, quiet 
character, unless they were in doubt upon the other proof, we 
we think it misconceived the law, and constitutes an error for 
which the judgment must be reversed. 

3. As to the supposed variance, it is only necessary to re- 
mark, that although it was not necessary to have described the 
party slain as a free negro, yet having so designated him in the 
indictment, it becomes matter of description, and must be prov- 
ed asalleged. Mr. Greenleaf lays down the rule thus; “If the 
avermeut is divisible, and enough is proved to constitute the of- 
fence charged, it is no variance, though the remaining alleya- 
tions be not proved. But where a person or thing, necessary 
to be mentioned in an indictment, is described with unnecessa- 
ry particularity, all the circumstances of the description must be 
proved, for they are all essential to the identity.” The exam- 
ple put is an indictment for stealing a black horse; the animal is 
necessarily mentioned, but the color need not have been stated; 
yet, if avered, it becomes matter of description, and must be 
proved.—1 Greenl. Ev., § 65; 1 Starkie’s Ev., 374. In the 
case before us the deceased is described as a free negro. The 
word negro, meaning a black man descended from the black 
race of Southern Africa, is not understood in common parlance 
to meah a mulatto, and our statutes seem to take the distinction 
between them. We do not think a bright mulatto, as the de- 
ceased was shown to have been, fills the description of a negro. 
This can of course be remedied by an additional count in the 
indictment. 

Upon a full consideration of this case, we are unanimous in 
the opinion that for the errors pointed out, the judgment of the 
City Court must be reversed. 
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MURRAY vs. THE STATE. 


1. On the trial of an indictment, framed in conformity with the provisions of 
the 18th section of the 4th chapter of the Penal Code, it is competent to 
prove that the property described was stolen by the accused in another 
State and brought by him into this. 

2. A runaway slave may be the subject of a larceny. 

3. It is the bringing of the stolen property into this State, and not the taking 
of it, which constitutes the offence denounced by the 25th section of the 
4th chapter of the Penal Code. Where, therefore, the taking is under such 
circumstances, as would make it a larceny, if done here, and the property 
is afterwards brought into this State, the crime is complete, without re- 
gard to the law of the State, where the act was committed. 

4. A charge predicated on a state of facts, which the evidence does not tend 
to establish, is abstract, and should be refused, although it may assert a 
correct legal proposition. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Rob’t Dougherty. 


THE indictment in this case was as follows: The grand ju- 
rors, &c., “upon their oaths present that Lovick P. Murray, 
late of said county, on the sixth day of June in the year of our 
Lord eighteen hundred forty-nine, in the county aforesaid, two 
certain slaves, to-wit, John and Alfred, the property of Jacob 
Inabinet, thea and there being found, unlawfully and feloni- 
ously, then and there did inveigle, steal, carry and entice away, 
with a view then and there to convert the said slaves to the use 
of him, the said Lovick P. Murray,” &c. 


Tos. Wiii1aMs, for the plaintiff in error. 
The Arr’y Gen’t and Warts, for the State. 


DARGAN, C. J.—The indictment in this case is framed 
under the 18th section of the 4th chapter of the Penal Code, 
which provides that ‘every one who shall inveigle, steal, carry 
or entice away any slave, with the view to convert such slave to 
his own use, or the use of any other person, or to enable such 
slave to reach some other State or country, where such slave 
may enjoy freedom, such person shall, on conviction, be pun- 
ished by confinement in the penitentiary, not less than ten years.” 
Clay’s Dig. 419. The testimony tended to prove that the 
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slaves were stolen in the State of Louisiana from Jacob Inabi- 
net, and brought by the prisoner into this State, and having 
them in his possession in Montgomery county, he was arrested. 
To this testimony the prisoner, by his counsel, objected, be- 
cause, being indicted in the same manner as if the slaves had 
been stolen in the county of Montgomery, evidence tending to 
prove the larceny in Louisiana, and the bringing of the slaves 
into Alabama, did not support the charge as laid in the indict- 
ment. This objection was overruled by the court, and the pri- 
soner excepted. 

The 25th section of the 4th chapter of the Penal Code pro- 
vides as follows: “Every person, who shall fraudulently or 
feloniously steal the property of another in any other State or 
country, and shall bring the same within this State, may be con- 
victed and punished in the same manner, as if such larceny had 
been committed in this State; and in every such case, such lar- 
ceny may be charged to have been committed in any county, in 
or through which such stolen property may have been brought. 
Clay’s Dig., 420. It is manifest that the evidence proves an 
offence against the 25th section of the 4th chapter of the Penal 
Code, and not against the 18th, under which the indictment is 
framed ; yet we are constrained to hold, that it was admis- 
sible. In the case of Williams v. The State, t5 Ala. 259, the 
indictment charged the prisoner with the larceny of a slave, 
according to the precedents of the common law; the evidence 
tended to show that the slave was stolen in Tennessee and 
brought into this State; and upon this evidence he was convicted 
and the sentence prescribed by the 1Sth section of the 4th chap- 
ter of the Penal Code was pronounced against him. This 
court reversed the judgment, holding that the punishment pre- 
scribed by this section of the Code could only be pronounced, 
when the indictment was framed upon it. But whether any 
punishment could be imposed, when the indictment is framed, 
as at the common law, was not decided in that case. It was 
said, however, that the proof did not sustain the indictment. 
In the subsequent case of Ham v. The State, 17 Ala. 188, the 
indictment was a common law indictment, charging the feloni- 
ous taking to have been cominitted in the county of Perry, but 
the evidence showed that the slave was stolen in Mississippi 
aod brought into this State; the conviction was held to be erro- 
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neous. These decisions settle this, that if the offence is charged 
as a larceny at common law, a conviction cannot be-had upon! 
proof of stealing a slave in another State and bringing him into! 
this. Still we are bound, unless we declare the 25th section ‘@ 
nullity, or refuse to punish offences committed in violation of 
its provisions, to inflict the same punishment upon the thief, who 
brings the stolen property into the State, that we would, if the 
slave was originally stolen within our jurisdiction. How can 
this be done? There can be but one answer given to the 
quere, that is, to indict under the section of the Statute thatj 
declares the penalty; for if he is to suffer the punishment pre- 
scribed by this act, be must be indicted under it. This is the’ 
conclusion we attained in the case of Williams v. The State, 
supra,—and thus the legal anomaly is introduced of charging? 
one with a violation of one section of the Statute, and proving? 
his guilt, by showing that he has violated another. The court, 
however, is not responsible for such apparent inconsistency. It 
is the result of our Statute law, which we must enforce, for if 
we do not punish those, who steal slaves in another State and? 
bring them into this, under the 18th section of the 4th chapter 
of the Penal Code, we cannot punish them at all, and thus the’ 
25th section would be rendered nugatory, so far as relates to’ 
the offence, which the evidence shows the prisoner to have’ 
committed. For if he is indicted according to the common 
law, he cannot be convicted of any offence, and if not indicted? 
under the 1Sth section of the 4th chapter of the Penal Code, 
he cannot receive the punishment denounced by this section of 
the act. lt may, however, be argued that the indictment migh® 
be framed under the 25th section, and the prisoner convicted of 
grand larceny, and receive the same punishment that would be 
awarded upon the conviction of this offence. The answer to 
this argument must be that the prisoner thea would not soffer 
the same punishment as he would, if the original larceny had 
been committed in this State, and if it had been, he could only 
be indicted under the 18th section, and could be punished only 
by, or a” accordance with its provisions. He therefore must be 
punished, as he would have been, had the original larceny beed 
committed in Alabama, and to do this, he must be indicted 
under the 168th section. ’ 

I have said that one cannot be convicted of the larceny of @ 

48 
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lave in. this State upon an indictment framed as at the common 
flaw. The two decisions of this court, to which I have refered, 
force me to this result. The reasons, however, in support of 
this position, I think it difficult to answer. I will not say that 
@lavery could not exist according to the rules of the common 
faw. I will only say. that it did not. Therefore there was no 
such offence known to the common law as steuling a sluve. 
The intreduction of slavery created a new species of property, 
and when the Legislature passed laws for its protection, and 
prescribed the penalties against those whe might injure or steab 
it, they who violate the Statutes can only be punished aecord- 
ing to the Statutes... I will not say that the common law would 
be:wholly inadequate to afford protection to such property, in 
the absence of Statute regulations; that question is not before 
ws, All 1 intend to-say is this, that when a Statute creates an 
offence in reference to injuries done to this species of property 
god prescribes the punishment, one who violates this act must 
be indicted under it and receive the punishment denounced by 
&t, and cannot be indicted aud punished in any other manner. 
Let us.apply this argument to the case before us. The offence, 
which the record shows the prisoner to have committed, is cre- 
ated by the 25th section of the act we have refered to; the latter 
clause of this sectiou declares that he may be indicted in the 
game manner, as if the larceny was committed in Alabama; the 
prisoner, therefore, can be indicted in no other mode, and this 
mode isto indict under the 18th section, as if the original lar- 
ceay had been committed in this State. In conclusion, how- 
ever, upon this subject, it would have been sufficient to have 
said, that however repugnant this reasoning and conclusion may 
be to our commonly. received notions of the common law, the 
Statute laws of the State, and the decisions heretofore made in 
seference to them, require us to hold that there was no error in 
the admission of this testimony. 

2. The next question we propose to examine is, whether a 
funaway slave is the subject of larceny. Independent of any 
decisions upon the subject, I should not entertain a doubt but 
that larceny may, be committed in stealing a runaway slave. If 
property be found in the high-way, and the finder knows. the 
owner, but instead of restoring it to the owner, he converts it 
to his owa use, such conversion amounts to a felony —2 Russ. 
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on Crimes, 102-3; Whar. Am.Crim. Law, 400. But the very 
point has been decided by several of our sister States. In the 
ease of ‘The State v. Davis, 2 Carolina L. Repos., 271, the 
Supreme Court of North-Carolina held that a runaway slave 
was the subject of larceny; and in the case of The State v. Mills, 
2 Nott & McC., 1, the Court of Appeals of South-Carolina 
held the same doctrine. In the case of Randall v. The State, 
45S..& M., the Court of Errors of Mississippi recognised the 
same principle; and, in the opinion, a runaway slave is likened 
to any other lost goods, the finding and conversion of which by 
another, if the finder know the owner, is a larceny, but no 
larceny, if the owner is unknown. The case of The Com- 
monwealth v. Hays, 2 Virg. Cases, 122, may have been well 
decided, as the decision turned upon a statute of Virginia, but 
if it was intended to assert that a runaway slave was not the 
subject of larceny upon the general principles of law relative 
to the stealing of lost goods, we should not hesitate to deny its 
authority. : 

3. The next inquiry is, whether it was necessary to introduce 
the laws of Louisiana, to show that the taking would have con- 
stituted a larceny in that State. It is manifest that it is not the 
crime committed in Louisiana, that our Statute intended to 
punish; neither our courts, nor our Legislature have power 
beyond the limits of our State; we can neither define, nor pun 
ish crimes committed against the laws of another country; but 
we can define and punish crimes committed here. It is not, 
therefore, the larceny committed in Louisiana that constitutes 
the offence, but it is the bringing of the stolen property into this 
State. We have the right to forbid this, and may punish for 
the violation of our law commanding that it shall not be done: 
Seay v. The State, 3 Stew. 123. Whether, therefore, the felo- 
nious taking of the property of another in the State of Louisi- 
ana be criminally punished in that State or not, is immaterial; 
but the inquiry here is, whether the property was taken in Lou- 
isiana under such circumstances, as would constitute larceny in 
this State, if the act was committed here. If the taking in Lou- 
isiana would amount to larceny according to our laws, and the 
property be brought feloniously into this State, the crime is 
complete, without regard to the laws of Louisiana. 

4. The last question, we deem it necessary to notice, is this: 
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The prisoner’s counsel requested the court to charge the j jury, 
that if they doubted whether the prisoner first took possession 
of the slaves as runaways, and afterwards concluded to convert 
them and did so, and brought them into Alabama, then they 
must acquit the prisoner. I admit the law to be, that if one 
come into possession of property, without a felonious intent at 
the time the possession is acquired, and afterwards conceives 
the fraudulent design of converting it to his own use, this is no 
felony.— Rex v. Mucklow, 2 Eng. Crown Ca., 160; 2 Eaat’s 
Pleas.of the Crown, 662-3; Whartgn’s Am. Crim. Law, 395. 
Under this principle, I should hold, that if the prisoner took up 
the slaves honestly as runaways, and afterwards conceived the 
fraudulent design of converting them, he could not be guilty of 
afelony under our laws. But to warrant a request for special 
instructions, or rather to authorise a reversal of a judgment 
because such instructions are not given, there must be some 
evidence, either directly to the point, or growing out of the cir- 
cumstances of the case, to call for such instructions. The 
weight or conclusiveness of the evidence is not the question, 
but it must in some degree tend to prove the facts, upon which 
the instructions asked for are based, and if there be no such 
evidence, the charge may be refused by the court as abstract, 
and such refusal will not be error, although in point of law the 
instructions prayed for are correct. This is a rule applicable 
to all cases; for the court should in no case be required to give 
charges in reference to a state of facts, that the evidence does 
pot. in some degree tend to prove. Applying this view to the 
instructions prayed, we think it clear that there was no error.in 
refusing to give the charge requested ; for neither the testimony, 
vor the circumstances of the case, afford the slightest evidence 
that the prisoner took possession of the slaves with any other 
than a fraudulent intent to convert them to his own use. It is 
also probable, that the charge might have been refused on the 
ground that it was calculated to mislead the jury. It is, that if 
the. jury believe that the prisoner first took possession of the 
slaves.as runaways, and afterwards concluded to convert them 
and bring them to Alabama—had this charge been given, the 
jury, might have supposed it immaterial to inquire into the quo 
animo with which the prisoner first took possession of the slaves, 
if.they found that after he had them in possession, he then, for 
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the first time, made manifest his intent to convert them to hig 
own use. But as it is clear that the charge might have heew 
refused for the reason first stated, it is unnecessary to say’ 
whether it could have been refused for the latter. 

After the best examination of all the questions growing out of 
the: case, we feel constrained to hold that there is no error in 
the record, and the judgment must be affirmed. It is, however, 
due to myself to say, that but for the previous decisions of this 
court, construing the Statutes under which the prisoner was: 
convicted, my own reasoning would have led to a different re- 
sult; but not being able to say, without doubt, that those decis- 
ions are incorrect, I yield to them as authority and unite in af- 
firming the judgment. 


CHILTON, J.—I concur in affirming this judgment, but de 
not agree with the Chief Justice altogether in his reasoning. I 
think the decisions of this court, which he reluctantly follows, 
give to the Statute a very correct construction, as may be easily 
shown. The two sections of the Statute which he has quoted, 
taken together, merely make the stealing of the slaves in Lou- 
isiana, and bringing them into Montgomery county by the thief, 
a stealing of them in Montgomery, and, so far from presenting 
the legal anomaly he supposes, furnish a striking analogy to the 
ordinary case of indicting the thief in one county, into which he 
brings property which he has stolen in another. In that case, 
the asportation into the county of the venue constitutes the fel- 
ony in that county, as by these sections the asportation into the 
county of Montgomery, though the property was stolen in ano- 
ther State by the prisoner, constitutes the larceny in Mont- 
gomery. 

This State certainly has no right to punish for breaches of 
the criminal law of another State; but it has the right to say, if 
thieves from other States bring the stolen property here, they 
shall be deemed guilty of stealing it here, and shall be ‘ con- 
victed and punished” as if they had stolen it here. “In the 
same manner,” says the act—that is, the indictment is the same, 
and the venue may be laid in any county through which he has, 
conveyed the stolen property. The prisoner is presumed to 
know the law which makes this larceny, and when charged 
with stealing in this State, he has but to apply the facts to the 
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law to be fully advised of the ‘nature and cause of the aceusa- 
tion against him.” And this is an answer to the objection to 
the indictment, urged upon constitutional grounds. Neither is 
he indicted for violating one Statute, and punished for the vio- 
lation of another; but he is indicted and punished for commit- 
ting the offence denounced by the 18th section ‘of the Penal 
Code, according as the constituents of that offence, in the given 
case, are prescribed by the 25th section of that Code; and F 
confess that I am unable to perceive any thing incongruous: 
in this. 

The plain meaning of the two sections is, that if a person 
steal property in another State or country and bring it here, his 
bringing it here makes him guilty of stealing it here, and he may 
be convicted and punished precisely as if he had stolen it here ; 
and thus the Statute relieves the State from the necessity of de- 
seribing accurately the manner in which the offence was com- 
mitted. 


STOKES rs. JONES. 


1. Where a fether has executed to his son a voluntary deed, which is fraud- 
ulent as against creditors or subsequent purchasers, the marriage of the 
son, after its execution and before it is avoided, will not give it validity. 

2. A bona fide purchaser from one, who has made a previous conveyance of 
the property, by deed fraudulent and void as to ereditors or subsequent 
purchasers, is not estopped by the prior deed, although it may contain full 
covenants of warranty. 

8. A deed, containing reservations in favor of the grantor, and made with the 
intent to hinder and delay his creditors, is void. 

4. Acts in pais, subsequent to the execution of a deed for land, cannot estop 
the grantee, im a court of law, from asserting his title. The fraud, which, 
at law, will vacate the deed, must relate to its execution. 


Error to the Circuit Court of Greene. Tried before the 
Hon. Geo. D. Shortridge. 


Esectment by the plaintiff against the defendant in error. 
By the bill of exceptions it appears, that the land in controver- 
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sy was purchased from the United States prior to 1829, by one 
McCartie, and partially paid for, and that he afterwards sold his 
interest in it and transfered the certificate of purchase to John 
Stokes, sen’r; that the said John Stokes, sen’r, on the 24th 
February 1829, conveyed said land by deed of gift to his chil- 
dren, of whom the plaintiff, then eleven years of age, was one, 
the deed containing’a clause of warranty and the condition that 
the grantor and his wife in consideration of the conveyance were 
to live with and be supported by the grantees; that at the time 
this deed was executed the grantor was involved in debt; that 
after the execution of the deed, the whole amount of the pur- 
chase money not having been paid, the land was forfeited to the 
United States, and was subsequently entered and patented to the 
said John Stokes, sen’r, and in 1847 sold and conveyed by hira 
to the defendant for a valuable consideration without notice. It 
further appears that the plaintiff before the conveyance of the 
land to the defendant married, and his wife was still living at the 
time of the trial, and that after the sale to the defendant, the 
plaintiff not knowing of said sale, offered to buy the land from 
his father and did other acts conducing to show a recognition of 
his father’s title, but it was proven that at that time he had never 
seen or heard of the deed of gift to himself and others. 

The plaintiff requested the court to charge the jury, that the 
subsequent marriage of the plaintiff as showa by the proof con- 
stituted him a bona fide purchaser of the land, which charge the 
court refused to give. 

The two charges given by the court are set out in the opin~ 
ion. To the refusal to charge as asked and to each of the 
charges given the plaintiff excepted, and now assigns them ag 
error. 


WEsz, for the plaintiff in error. 


Peck, for the defendant. 


PARSONS, J.—We do not deny the doctrine that a vol- 
untary, or even a fraudulent deed in its creation, and voidable by 
a subsequent purchaser, may become good by matter ex post 
facto. But the deed now complained of as voluntary and fraud 
ulent, is a deed from a father to his son, and the matter subse+ 
quent which is relied on to give it validity, is the marriage of the 
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gon, afier the execution of the deed ;.and the controversy is be- 
tiveen the'son himself and a subsequent purchaser from the father. 
We think the son’s marriage can avail him nothing, whatever 
#ay be the rights of his wife, in the event she survives him, 
“pon which we give no opinion. This disposes of the first as- 
signment of errors. 

» 2. After the land in controversy had been conveyed by John 
Stokes, sen’r, to bis son, the plaintiff, the land was forfeited to 
the Government by reason of the non-payment of the remaining 
part of the purchase money for which the land was liable. The 
hill of exceptions states the fact that the land was forfeited; 
therefore, it is not necessary to notice the several acts of Con- 
gtess upon the subject; and, besides, they were particularly 
examined in Rodgers v. Rawlings et al., 8 Port. 325. All the 
fights of the son, under the deed from his father, were gone by 
the forfeiture. It was after that, when the father made an entry 
of the land in the land office, and thus became the purchaser and 
obtained the patent. This entry was altogether independent of 
the original inchoate right of the father and of the right of the 
bon, both of which bad reverted to the United States. The title 
ofthe father under bis entry and patent was not in esse when he 
conveyed to his sou, therefore, it did not pass by that convey- 
ance; but as the deed from the father to the son contains a war- 
ranty, there are cases to show that the warranty, as between 
them, may operate as an estoppel against the subsequent title of 
the father, for avoiding circuity of action—MecCracken v. 
Wright, 14 Johns. 193, and authorities cited. Whether the 
father’s subsequent grantee would be bound or not by such an 
estoppel under ordinary circumstances, is immaterial now, for 
his subsequent grantee, the defendant, alleges that the father’s 
deed to the son was, as to himself as a subsequent purchaser 
without actual notice, and as to the father’s creditors, fraudulent 
and void, and there was enough in the evidence to raise that 
question for the jury. Jt is not necessary to enquire whether 
the father, at the time of his conveyance to his son, had any in- 
terest in the land which could be reached by his creditors. If 
be had not, still, his fraudulent intent strongly appears from the 
face of the deed and other evidence, and in certain events, which 
actually happened, he might and did subsequently acquire an 
interest which would be liable, and the question is whether by 
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the deed to his son, he could fraudulently create an estoppel: to 
operate against his creditors or subsequent purchasers, so as to 
protect his future acquisitions from them. This we think he 
eould not do. It is stated by Chancellor Kent as the now set- 
tled American doctrine, that a bona fide purchaser for a valua- 
ble consideration is protected under the statutes of 13 and 27 
Eliz., as adopted in this country, whether he purchases from a 
fraudulent grantor, or a fraudulent grantee; and that there is no 
difference in this respect between a deed to defraud subsequent 
creditors, and one to defraud subsequent purchasers. They are 
voidable only and not absolutely void.—4 Kent’s Com. 464, 6th 
edit.; Anderson v. Roberts, 18 Johns. 515; Bean v. Smith, 2 
Mason, 252; Bridge v. Eggleston, 14 Mass. 245; Martin v. 
Cowles, 1 Dev. & Bat. 29; Somes v. Brewer, 2 Pick. 184; 
Violet v. Violet, 2 Dana, 324; 3 Metc. 332; Eddins v. Wilson, 
1 Ala. 237. 

3. The second charge of the Circuit Court (which it is con- 
venient to notice here, out of its order in the bill of exceptions) 
was, that if the deed of the father, under which the plaintiff 
claims, was fraudulent as to the creditors of the former, he could 
not stipulate in the deed for any benefit to himself. If it was 
intended to say that such a stipulation or reservation, with in- 
tent to defraud his creditors, would make the deed void, it was 
right. A debtor has no right to make such a reservation at the 
expense of his creditors and with intent to defraud them. 

4. The remaining charge of the court was that if the jury 
should believe from the evidence, that the plaintiff permitted bis 
father to remain in possession of the land in question and to be 
treated as his property, by his offering to purchase it from him, 
either for himself or as agent of another or in any other manner, 
and that thereby the defendant was induced to purchase it from 
the father, that then such conduct, on the part of the plaintiff, 
would be a fraud on the defendant and the plaintiff could not 
recover. 

If the plaintiff had done all this, after he was aware of the fact 
that his father had conveyed the land to him and others during 
his infancy, it might have been an estoppel in equity to his title, 
though not at law.—Swick v. Sears, 1 Hill’s (N. Y.) Rep. 17. 
A. fraud which will vacate a deed of lands in a court of law, must 
relate to the execution of the deed.—Mordecai & Wanroy v. 
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Tankersley, 1 Ala. 100. But the inference from the evidence 
is that the plaintiff knew nothing then, or may have known 
nothing, of his title. In this state of the case, the only question 
is, whether such conduct, in ignorance of his rights, could: pre- 
vent him from recovering in a court of law. We think it could 
not, and that therefore the charge was erroneous, and for this the 
judgment is reversed, and the cause remanded. 


COX’S ADM’R vs. WHITFIELD. 


1, Where the defendant in an action of crim. con. sues out a writ of error te 
reverse the judgment rendered against him, and dies before errors assigned, 
the suit. may be revived in this court, under the statute, in the name of hig 
personal representative. 

2. The act of the 20th December 1844, requiring the judge of the court below 
to note on bills of exceptions the true date, was intended merely to 
furnish evidence of the fact that they were signed during the term, and 
not to render them unavailing, though the date should not appear upon 
them, if it is shown by other parts of the record that they were actually 
signed during the term. 

8. Although it is not indispensable that the time when a bill of exceptions is 
signed should appear by an entry on the minutes of the term, yet the record 
of the suit is more perfect with such entry, and if made, it will be looked to 
by this court, in the absence of a date on the bill of exceptions, as evidence 
that such bill was signed during the term. 

4. Where in an action of crim. con., a witness testifies that he saw the defend- 
ant at the plaintiff’s house, in company with the wife of the latter, his opin- 
ion as to the purpose for which he was there is not admissible as evidence. 


Error to the Circuit Court of Limestone. Tried before the 
Hon. S. C. Posey. 


E. J. Jones, for the plaintiff in error. 
R. W. Wacker, for the defendant. 
CHILTON, J.—Whitfield recovered a judgment against 


Cox, in the Circuit Court of Limestone county, for the sum of 
two thousand dollars, in an action for crim. con. with the plain- 
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tiff’s wife. After the rendition of the judgment, Cox sued out 
a writ of error to this court, and departed this life before errors 
were assigned. The question is now made, whether in such 
case the writ of error may be revived and prosecuted in the 
name of the administrator of Cox. It is conceded, that, at the 
common law, a writ of error abated where the plaintiff died be- 
fore errors assigned, and that our statute only allows the personal 
representative to be made a party for the purpose of prosecuting 
the writ ‘in case the cause of action by law survive.”’—Clay’s 
Dig. 313, § 1. It is insisted in this case by the defendant in 
error that the original cause of action does not survive. We 
readily grant that had Cox died before final judgment in the 
court below, the suit would have abated by reason of his death. 
But a final judgment was rendered against him. The action 
here terminated, and it is very certain, that his death, after the 
rendition of such judgment, did not annul it, but, on the contra- 
ty, it is conceded by the counsel, that it could be enforced 
against the estate of the decedent, and that a scire facias would 
lie to revive it against his personal representative. Now our law 
would be singularly defective, if a final but erroneous judgment 
could only be reversed by the defendant while living, thus 
making his death operate as a release of all errors. It would be 
difficult to find a reason, which would give to the party himself 
aright to have an erroneous judgment corrected, and which 
would deny such right to his personal representative. But such, 
we are persuaded, is not the law. After the writ of error was 
sued out and the record was returned to this court, the action 
was pending here. ‘The action was by writ of error to revise 
the judgment of the Circuit Court—the cause of action in this 
court is not the alleged criminal intercourse which Cox had with 
the wife of the plaintiff below, but the alleged errors, that inter- 
vened in the record of the proceedings and rendition of judg- 
ment in the Circuit Court against Cox, which this court is prayed 
to supervise and correct. This proceeding is a new action. 
The defendant below becomes the actor here, and the original 
cause of action has become merged in the judgment, to reverse 
which is the object of the present action. If then the jndgment, 
which is complained of as erroneous, survives, the cause of action 
as to the writ of error survives, and thus brings the case within 
both the letter and spirit of the statute above refered to.—Gregg 
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et al. v. Bethea, 6 Port. 9-18; Exparte Norris, Stodder & Co., 
2 Ala. 385-7; Pope v. Welch, at the preseot term. 

We have carefully considered the several authorities, which 
the counsel for the defendant in error has collected and com- 
mented on, and the several positions which he bas assumed, and 
it. is sufficient to observe, in reply, that the rule which we here 
assert has been too long followed by this court, now to be depart- 
ed ‘from ; that it is the only practice which would harmonise with 
our statutes, aod certainly is in furtherance of justice. Our 
opinion is that under the agreement of the counsel on file, the 
writ of error must stand revived in the name of Cox’s adminis- 
trator. 








_ Note sy Reporrer.—Afier the foregoing opinion was de- 
livered on the motion to revive the suit in the name of the admin- 
istrator, the case was argued on a motion by the defendant to 
strike the bill of exceptions from the record, and on the error 
assigned by the plaintiff, when the following opinion was pro- 
pounced : 


PARSONS, J.—The motion to strike the bill of exceptions 
from the record ought not to prevail. ‘The motion rests upon 
the omission of the judge of the court below to note upon the 
bill the true date when it was signed. The act which was 
approved December 20th 1844, required a note of this date, 
merely as evidence of the fact that the bills were signed during 
the trial term, and not after. Beyond this the Legislature had 
no object. It is not required by that act, that bills of exception, 
that were actually signed during the trial term, shall avail nothing, 
if the date be omitted. This case is not like those in which 
this court has held that bills of exception, not having the date, 
were fatally defective, under the act. That, we would hold 
again, unless the fact that the bill was signed during the term 
Clearly appeared by the record. But it does appear distinctly 
by the minute entries of the term, that each of these bills was 
signed during the trial term. 

The counsel of the defendant in error contends that these 
entries are evidence of nothing and that this court cannot notice 
them. It is true that they are not indispensable, as the bills of 
exception, if dated, would have been effectual without them. 
But although not indispensable, yet we think they were proper 
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entries, and that every record of the suit-is more perfect with 
than without them, and therefore we unhesitatingly take them 
as evidence of the fact that the bill was signed during the term. 
The motion is overruled. 

It: was proved on the trial by one of the witnesses, that he saw 
the defendant below at the plaintiffs house in company with the 
wife of the latter, and the court, against the objection of the de- 
fendant below, permitted the witness to give, as evidence, his 
own opinion relative to the purpose for which the defendant 
below was there. This evidence was excepted to, and it was, 
as we think, erroneously admitted. For this, without looking 
further into the assigoment of errors, the judgment is reversed; 
as the plaintiff in error is now dead, and as the cause of action 
does not survive, the cause is not remanded. 


JOHNSON ws. THWEATT. 


1. Where the court cannot clearly sce that a deed is fraudulent on its face, 
it may submit to the consideration of the jury, as well the suspicious pro- 
visions of the deed, as the evidence that may be adduced to explain them, 
or to.show the fraudulent intent; but if it be apparent from the deed iteelf 
that the object and design of its execution were to hinder, delay, and de- 
fraud creditors, the court is bound to pronounce it null and void. 

2. L., being largely indebted, and having taken judgments, that had been 
rendered against him, to the Supreme Court for delay merely, executed to 
D. a.deed of trust, to secure the payment of a debt of one hundred and 
fifty dollars due by him to C., and to indemnify C. and another as his sure- 
ties on certain debts, some of which were due, and others running to matu- 
tity. The property conveyed was of much greater value than the aggre- 
gate of the debts intended to be secured, and consisted of land, slaves, 
horses, cattle, cotton, lumber, house-hold and kitchen furniture, and a 
stock of goods, together with all the debts due the grantor, by note or ac- 
count, and amounting to more than seven thousand dollars. The deed pro- 
vided that L. should remain in the possession of all the property, both real 
and personal, including the debts, and take the profits thereof to his own 
use, until default should be made in the payment of the debt due to C., 
or unti) C. and his co-surety should be compelled by law to pay any of the 
debts for which they were bound, upon the happening of either of which 
contingencies, D. was authorised to sell for cash all, or as much of the yre- 








742 ALABAMA. 
Johnson v. Thweatt. 








—— 


perty as might be sufficient, first giving twelve months notice of such sale, 
and from the proceeds to pay the debt due toC., or such part thereof as 
remained unpaid, and also such sums as C. and his co-surety, or either of 
them, had been compelled to pay, and the surplus, if any, after defraying 
the expenses incurred in the execution of the trust, was to be paid over to 
L., the grantor. Held—That the deed, as against the creditors of L., is 
fraudulent and void on its face. 

8. A purchaser is chargeable with notice of every deed, which constitutes 9 
necessary link in his chain of title, and if any such deed be clearly fraudu- 
lent on its face, he is not entitled to protection as a bona fide purchaser 
without notice. 

4. A deed for land, fraudulent on its face as against creditors, being void, a 
‘judgment afterwards rendered against the grantor creates a lien, of which 
a subsequent purchaser from the grantee, and those claiming under him, are 
chargeable with notice, in the same manner, as if the purchase had been 
made directly of the original grantor. 


Error to the Circuit Court of St. Clair. Tried before 
the Hon. Thos. A. Walker. 


Rice & Morcav, for the plaintiff in error. 
J. B. Magtin, for the defendant. 


DARGAN, C. J.—This was an action of trespass to try 
titles to a tract of land, described in the pleadings. Upon the 
trial, the plaintiff took a bill of exceptions, and the cause is 
brought here by writ of error. The title of both parties may be 
briefly stated. The plaintiff recovered a judgment against 
Robert Lawson, on the Sth day of November 1830, for a sum 
over two thousand dollars, on which an alias execution issued 
the 2d of April 1847, and the land in controversy was levied 
upon and sold by the sheriff, as the property of Lawson, and 
the plaintiff became the purchaser. On the same day that the 
judgment was rendered, to-wit, the 8th of November 1830, 
Robert Lawson conveyed the land and other property by deed 
of trust to Dill, to secure Joel Chandler in the payment of a 
note of one hundred and fifty dollars, and further to secure from 
loss said Chandler and Daniel Coleman, who, with others, had 
become security for Lawson for the payment of several debts, 
some of which were due and others running to maturity. Dill 
resigned the trust, and Baker, who was appointed trustee in his 
stead, sold the land in the year 1833 to Beavers, who, in 1835, 
sold it to the defendant. These sales appear to have been 
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made for a valuable consideration, and without any actual frau- 
dulent intent. This statement of the respective titles gives rise 
to two questions: First, whether the deed of trust from Lawson 
to Dill is fraudulent upon its face; and, secondly, whether the 
defendant is chargeable with notice of the fraud. The deed 
conveys the land in controversy, two female slaves, five horses, 
a stock of cattle and hogs, thirty thousand pounds of cotton, 
some lumber, all the grantor’s house-hold and kitchen furniture, 
together with a stock of goods, and all the debts due the grantor 
by notes, and for the sale of goods, a schedule of which is at- 
tached to the deed, and amount to more than seven thousand 
dollars, in trust to secure Joel Chandler in the payment of his 
debt of one hundred and fifty dollars, and to protect Chandler 
and Coleman against liability, as the securities of Lawson on 
the debts enumerated in the deed, the judgment through which 
the plaintiff claims not being one of them. The deed then 
provides, that Lawson should remain in possession of all the 
property, both real and personal, as well as of the debts, and 
take the profits thereof to his own use, until default should be 
made in the payment of the debt due to Chandler of one hun- 
@red and fifty dollars, or until Coleman and Chandler, or one 
of them, should be compelled by law to pay any of the debts 
for which they were bound as Lawson’s securities; and afier 
such default in the payment of the debt due to Chandler, or af- 
ter Chandler and Coleman were compelled by law to pay any 
of the grantor’s debts for which they were bound, Dill was au- 
thorised to sell all the property, real and personal, together with 
all the debts named in the schedule, for cash, or such part thereof 
as he might deem sufficient, first giving twelve months notice 
of the time and place of sale, and from the proceeds thereof to 
pay all of said debt to Chandler of one hundred and fifty dol- 
lars, or so much thereof as remained unpaid, and also such 
gums as Chandler and Coleman, or either of them, had been 
compelled to pay, and the surplus, if any, was to be returned to 
the grantor, afier defraying the expenses of executing the trust. 
Lawson, Dill, Chandler and Coleman signed the deed, but no 
One else, nor does it appear that any other creditors named ‘ia 
the deed ever assented to it. ‘These are the material features 
of the deed, which present the question, whether it is fraudu- 
lent and void as against the creditors of the grantor. 
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Every conveyance, whether it be in the nature of an assign- 
ment or a mortgage, must be void in law, if the deed shows up- 
on its face that the design and intention of the grantor was to 
hinder, delay and defraud: his creditors. To hold otherwise 
would be to disregard the commands of the Statute.-—Clay’s 
Dig.,.254. But it is often a question of intrinsic difficulty to 
determine from the terms of the deed itself whether it is con- 
clusively fraudulent, or whether its provisions, though some- 
what suspicious, may not be consistent with good faith. If the 
provisions of the deed be of the latter character, and the court 
cannot clearly see, by an examination of it, the intent to defraud 
creditors, it may submit the question of intent to the jury, who 
will take: into consideration, not only such suspicious provis- 
ions, but also the evidence that may be offered to explain them, 
as well as that to fix the fraudulent intent on the deed.—Ber- 
gin v. Bergin, 1 Ired. 453. But whenit is apparent from the 
deed itself, that the object and intent of its execution was to 
hinder, delay,:and defraud creditors, the court has but the one 
duty to.perform; that is, to declare it null and-void. After the 
best'examination we have been able to bestow upon the instru- 
ment before us, we are constrained to hold that such must 
have been the iatention of Lawson, the grantor. We do not; 
however, intend to place our opinion upon any one term or pro- 
vision of the deed, and to declare that this term, or provision, 
will render void this, and all other deeds which may contaib it. 
But our opinion is founded upon the whole instrument, and 
combining all the olyectionable features together ; for when this 
is done, the fraudulent character of the deed cannot be mista- 
ken. First, it is apparent from the deed itself, that the grantor 
was deeply indebted ; some of the debts had gone into judg+ 
ment and been carried to the Supreme Court for delay, but no 
liens at the time of its execution existed against the property; 
the deeds conveys property and debts, in value and amount 
much more than is sufficient to pay all the debts owing by the 
grantor, and which were enumerated and intended to be secured 
by. the deed; the grantor reserves to himself the possession, use 
gud profits of all the property, as well the merchandize and 
debts, as the other personal and real estate, and the law day 
of ‘the deed is fixed at no certain time; and if the small debt 
of one hundred and ‘fifty dollars was paid, then there could be 
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no default until Chandler and Coleman, or one of them, hades 
been compelled under legal process to. pay some of the debts 
for which they were security. Let us examine these provis- 
ions. The use and profits of all the property, until default, 
were reserved to the grantor. What, in the meantime, was to, 
become of the merchandize on hand? It would be unreason- 
able to suppose it was not intended that it should be sold;- and. 
if so, the money received from .the sale would come into the 
hands of the grantor, and there is no express provision in the, 
deed that he should account therefor to the trustee. It must 
be presumed, also, that it was not the intention of the parties 
that the grantor should: refuse to collect the debts, if pay- 
ment could be received; he must have reserved the posses- 
sion of them for that purpose. He then retains the full use and. 
control of all the effects assigned, until his securities should be, 
compelled by law to pay the debts enumerated in the deed, and 
even when this event should happen, the trustee could not sell, 
until he had given twelve months notice by advertisement. This 
latter provision, in connection: with the others, and the charae- 
ter of a large portion of the property conveyed by the deed, 
fixes upon it the intention to hinder, delay and defraud the cred- 
itors of the grantor. Why require notice of the time and place 
of sale to be given for twelve months? We can give no other 
answer than this, that the grantor might be enabled from the 
proceeds of the debts and goods to pay off the debts named in 
the deed, and reserve the property to himself; or, if this could 
not be done, then to have the use aad: profits of the property, at 
least until the time of sale. But another view is presented¢ 
Suppose the debt of one hundred and fifty dollars to Chandler 
paid at maturity, and which would seem an easy matter, from 
the quautity of goods and debts left by the deed in the possess 
sion of Lawson, and of which he had the control and the use, 
and then suppose Chandler and Coleman could not, or were 
not compelled by legal process to pay the debts for which they 
were security, when could the trustee sell? Never; and thus 
the grantor would be left in the quiet and undisturbed posses, 
sion of the property. Provisions leading to such results, whea 
grouped together, fix upon the face of the deed the impress ef 
fraud—a premeditated design to hinder and delay creditors, and 
must render it void. It is, however, insisted that deeds have 
49 
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been sustained by this court, the features of which were equally 
#3 objectionable as those in the deed under consideration, and 
we are refered to the cases of Elms v. Sutherland, 7 Ala. 262, 
end Dubose v. Dubose, ib. 235. But we think there is a 
@urked distinction between those cases and the case now be- 
fore us. In the ¢ase of Elms and Southerland, the deed was 
a trustee to secure‘ certain creditors, some of whose debts 
Were due and others were running to maturity ; end it provided 
@hat the grantor should-retain possession of the property, until 
the day fixed thereby for the sale, which was the first of Aprit 
£845, but the profits arising from the property,’ from the date 
of the deed, which was executed the 14th day-of April 1842, 
were to be appropriated to the payment of the debts. Here 
the time of the sale was fixed, and the deed devoted all the 
roperty, as well as the profits, to the payment of the debts. In 
oe case of Dubose vy. Dubose, the deed authorised the trustee 
sell as soon as it might become necessary to protect any of 
the parties intended to be secured by ‘it, or-on the request 
of all, or either of them. ‘The trustee was also authorised to 
take immediate possession of all the property, and to apply ‘the 
profits arising therefrom to the payment of the debts. Neither 
of these deeds bore conclusive evidence upon their face of the 
iutent to defraud the creditors of the grantor; and I do not in- 
¢end to lay down any fixed rule and say, that a particular pro- 
Gision or feature in a deed shall in all cases be deemed conclu- 
five evidence of fraud, when the deed is not a general assign- 
dent for the benefit of creditors, but is intended as a security 
for particular debts, or to protect particular individuals, Al! I 
@ntend to say is this; that if from the whole deed the intent to 
@efraud, hinder, and delay the creditors of the grantor is mani- 
fest; if the mind can come, by a course of reasonable argu- 
ent, to no other conclusion, the court is bound to pronounce 
the deed fraudulent and void; and when we read the deed be- 
fore os and consider the character of the effects conveyed there- 
by, the propriety, and even necessity, of converting some of 
them into money, as well as to collect the debts that were due, 
the right reserved to the grantor, under the provisivns of the 
Weed, to the possession of those funds and all the profits arising 
from the property, the postponement of the right of the trustee to 
gel! until the securities had been compelled by legal process to 
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pay the debts; and even then requiring the trustee to give 
twelve months notice before the sale, we cannot come to any 
ether conclusion, than that the grantor intended by the ex- 
ecution of the deed to hinder, delay and defraud ‘his credi- 
tors. 

The next question we propose to examine: is, whether the 
defendant is chargeable with notice of the fraud. The princi- 
ple is well settled, that whea a purchaser cannot make out his 
title but by a deed which leads him to another, he cannot be a 
purchaser without notice of this other deed, and of course of 
all its provisions. A purchaser has the right to call for and 
examine the chain of title to the land he is about to purchase ; 
and if he neglects to do this and purchases without seeing the 
deeds, through which he is to receive title, it is his own folly; 
in the language of the authorities, it is crasa negligentia, and 
he cannot pretect himself from the consequences of notice, by 
insisting upon his own folly, or neglect.—Marr v. Bennett, 2 
Ch. Cases, 246; Thompson v. Blair, 3 Murphy, 591; 2 Brown’s 
Ch. Cases, 291; 1 Yerg. 366; 1 Story Eq., § 400, page 427. 
The defendant is, therefore, chargeable with notice of the deed 
of trust; for he derives title under it, and consequently with no- 
tice that it was fraudulent and veid» against the creditors of the 
grantor. But it is contended that the construction of the deed 
is a question upon which different minds might come to differ- 
ent conclusions, and in this case, the purchasers may have in 
fact believed that the deed was valid, and without any fraudu- 
Jent intent whatever on the part of the grantor. I feel the force 
of this argument. But after the best reflection that I can be- 
stow upon the question, | am constrained to hold that all who 
claim through a fraudulent deed, when the fraud is apparent on 
the face of the instrument, must be charged with notice of the 
fraud, otherwise we could lay down no rule upon the subject, 
and iu determining whether one was chargeable with notice or 
not, we should have to take into consideration, perhaps, the 
mental capacities of those sought to be charged with notice. 
Judge Story says that a mistake of law in the construction of a 
deed cannot discharge a purchaser from the legal consequences 
of notice; yet there may be a case of such doubtful equity, 
under the circumstances, that it ought not to be enforced against 
such a purchaser.—1 Story Eq., § 400, page 430. Now I 
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will not say that a purchaser shall be charged with a notice of 
the fraud, if the provision of the deed merely throws suspicion 
upon the transaction, which is capable of being explained by 
proof, and thus shown to be consistent with good faith; that 
question, however, is not before us. But when the impress of 
fraud is conclusively fixed upon the deed, from its own provis- 
ions, a purchaser cannot escape from the consequences of no- 
tice. tis also contended, that, as the deed itself does not 
show that the plaintiff was a judgment creditor of Lawson, at 
the time of the sale by the trustee, the defendant had no notice 
of the judgment, and his title cannot be affected by it. But as 
the deed is fraudulent against creditors, as to them it is void, 
and the judgment created a lien on the land from the time of 
its rendition; and the purchaser being charged with notice of 
the fraud, must also be charged:with notice of all judgment 
liens on the land, at the time of his purehase, in the same man- 
ner as if he had purchased directly of Lawson. In reference 
to the question whether the lien of the judgment was lost by 
lapse of time, and what would be the consequences, if it was, 
we need only say, these questions were not raised in the court 
below, nor are they presented by the bill of exceptions for our 
revision. In conclusion, it may be remarked, that although 
this deed was before this court, in the case of Cunningham and 
Johnson, 1 Ala. 247, the cause did not go off upon the con- 
struction of it, and the remark made by the judge in reference 
to it shows clearly that the provisions of the deed had not been 
considered by the court. 
Let the judgment be reversed and the cause remanded. 


Cuton, J., not sitting.. 
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ROWLAND vs. WALKER. 


1. Where, in an action to recover the purchase money of three slaves, sold by 
the plaintiff to the defendant, issue is joined on the plea of failure of consid- 
eration, proof that the plaintiff had offered them, within twelve months 
immediately preceding the sale, at three hundred and fifty dollars less than 
he sold them for to the defendant, is relevant, as in some degree conducing 
to show, especially in connection with other evidence, that one of the slaves 
was unsound at the time of the sale. 

2 The declarations of a slave, when sick, relative to the symptoms and nature 
of the disease under which he is laboring, whether made to a physician or 
other person, are admissible as original evidence. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. N. Cook. 


Tue plaintiff sued the defendant in error on a note given for 
the purchase money of three slaves, which were sold by the 
former to the latter, with warranty of soundness. The case was 
tried on issues formed upon the pleas of non-assumpsit and fail- 
ure of consideration. The points raised by the bill of excep- 
tions will be understood from the opinion. 


Evans, for the plaintiff in error. 
Lapstey & Hunter, for the defendant. 


PARSONS, J.—1. The“court permitted the defendant to 
prove by Mr. Saunders, that the plaintiff had offered to sell the 
three slaves to him, the witness, in May 1846, at the price of 
seventeen hundred and fifty dollars, and to this evidence the 
plaintiff excepted. This was less by three hundred and fifty 
dollars, than the price at which they were sold to the defendant, 
in March, 1847. This circumstance may have conduced ia 
some degree, especially with other evidence, to prove that one 
of the slaves, Martin, was unsound, and we think there was no 
error in admitting the evidence. 

2. The slaves had been for some time in the possession of 
Mr. Saunders, and he proved that Martin was sick for about 
two days, in July 1546. The defendant then asked the witness 
to state of what the slave complained, while confined by sick- 
ness, respecting his pains, symptoms, &c., and the court, against 
the objection of the plaintiff, permitted the witness to answer the 
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question, and he stated that he complained of pain in his head, 
back and knees, and said he was sick all over, and to this evi- 
dence the plaintiff also excepted. ‘This witness was not a phy- 
sician. 

The- question is whether the slave’s declarations relative to 
his symptoms, &c., were admissible evidence. The case of 
Turney v. Knox, 7 Monr. 88, is not at hand, but it is briefly 
stated by the court in Mauldin & Terrell v. Mitchell, 14 Ala. 
814, thus—the declarations of a negro were judged inadmissible, 
because he was an incompetent witness; it was, however, held, 
that they might be received in connection with, and as the foun- 
dation of the opinion of a physician, to whom the communica- 
tion was made. Other cases were cited also in Mauldin & . 
Terrell v. Mitchell, but none going so far as Turney v. Knox, 
which qualified and limited the general rule as to such declara- ~ 
tions, because the party making them was an incompetent wil- 
ness. The general rule is, that whenever the bodily or mental 
feelings of an individual are material to be proved, the usual 
expression of such feelings, made at the time in question, are 
original evidence. So, also, the representation, by a sick per- 
son, of the nature, symptoms and effects of the malady, under 
which he is laboring at the time, are received as original evi- 
dence, whether made to a medical attendant or any other person, 
though not, in the latter case, of so much weight.—1 Green. 
Ev., 178 § 102. In all such cases the weight or credit due to 
the evidence is a question for the jury, to be determined in view 
of the attending circamstances. But I do not think that such 
representations are inadmissible as evidence, because the indi- 
vidual making them was incompetent as a witness in the cause. 
Its admissibility. is said to stand upon the doctrine of res geste, 
(2 Phil. Ev., 577; Cow. & Hill’s notes, note 447,) as well as 
upon the necessity of the case. 

In Aveson v. Lord Kinnaird and others, 6 East. 188, the 
defendants, on the 22d Nov. 1802, insured the life of the plain- 
tiff’s wife, then warranted in good health, and the plaintiff brought 
his action on the policy. The defendants pleaded that she was 
not in good health, &c. The defendants proved by one Susan- 
nah Lee that she visited Mrs. Aveson and found her in bed sick, 
and that she then made representations relative to the state of 
her health at the time and previously, extending back to the time 
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when she went te Manchester, to obtain the certificate of her 
health, with a view tothe insurance. ‘The question was whether 
these representations were evidence, and they were admitted, 
and properly admitted as all the judges thought. Lord Ellen- 
borough said: ‘‘No confidence has been violated, nothing ex- 
tracted from the bosom of the wife which was confided there by 
the husband ; but the question being, what was the state of Ler 
own health at a certain period, a witness has been rectived to 
relate that which has always been received from patients to 
explain her own account of her being found in bed atan unusual 
hour with the appearance of being ill. She said it was of some 
duration, several days. She assigned her going to Manchester 
as a period when she was laboring much under the disorder. 
Then if inquiries of patients by medical men with the answers to 
them are evidence of the state of health of patients at the time, 
this must be evidence.” He adds, among other things, that 
such evidence must be resorted to from the very nature of the 
thing. Gross, J., concurred and said it was the best evidence 
the nature of the case afforded. ‘Taking all she said, it showed 
her own opinion of the state of her health back to the time of 
the insurance, and on that ground he thought it was evidence. 
Lawrence, J., also concurred and said: **As to the general 
ground of objection to the evidence as hearsay, it is in every 
day’s experience in actions of assault that what a man has said 
of himself to his surgeon is evidence to show what he suffered 
by reason of the assault. The wife was found in bed at an unu- 
sual time; she complained of illness, and naturally answered het 
friend’s inquiries by describing how long her health had been 
bad, and she carried it toa period antecedent to her examinationby 
the surgeon at Manchester,”’ and it was admitted for this purpose. 
There was another ground upon which the court also thought 
the evidence was admissible, but it is not necessary to state its 
for they all thought it admissible on the first ground, althoug 
the declarations were not made to a physician. , 
In the case of Miss Goodwin v. Harrison, 1 Root’s Rep. 80, 
the plaintiff brought an action against the defendant for giving 
her a dose in some toddy. On the trial the plaintiff’s mother , 
was offered as a witness to testify what the daughter’s complaints 
were when she first saw her the next morning, after the affair 
happened, and what she said about it. This was objected to as 
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being hearsay from the plaintiff and therefore not adinissible; but 
‘by the court, the mother was allowed to relate what the plaintiff 
old her the next morning when she first saw her, as being an 
exception from the general rule, founded upon the necessity of 
the case. Now a wife is not a competent witness against her 
‘husband, but her representations made when sick about her dis- 
‘ease, its duration, &c., are evidence against him. A party as- 
‘saulted and injured is not a competent witness in his own action, 
‘to prove the nature and extent of his suffering, yet his represen- 
tations of them to his surgeon, made while he was suffering, are 
evidence for him in his action. Neither was Miss Goodwin a 
“competent witness to prove, in her own suit, her injury from the 
dose, but her declarations about it to her mother, made while 
‘she was suffering from the dose, as I infer from the case, were 
‘evidence for het. The admissibility of such declarations, there- 
"fore, does not rest upon the ground that the party making them 
“was a competent witness, but whether upon the doctrine of res 
gest, the nature or necessity of the case, the competency of the 
* party as a witness is immaterial. We think there was no error 
in admitting the negro’s declarations with respect to his sick- 
ness, as proved by Mr. Saunders. ‘They were to be carefully 
weighed by the jury. 
* 3. As to the next point, it follows thet there was no error in 
* admitting the negro’s declarations afterwards made to his phy- 
* sician. 
* Let the judgment be affirmed. 


; 


3 
¢ 
POOL, Apm’r, rs. HODNETT & HAYS. 
’ 1. Where an administrator sells property, which has come into his hands as 
assets of the estate, in conformity with the requirements of the statute, the 
* purchaser, in the absence of a warranty, express or implied, and of fraud, 
e either in representation or concealment, cannot resist the payment of the 
purchase money, on the ground, that he has been dispossessed of the property 
since the sale, under a title, paramount to that of the intestate, and of 
which he had notice at the time of his purchase. 
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2. Nor, in such case, can the right of the administrator to recover be affected 
by the fact, that the holder of the superior title was present at the sale and 
made statements which induced the purchase, it not appearing that there 
was any collusion between him and the administrator. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. E. Pickens. 


HeEF.n, for the plaintiff in error. 


Bauen, for the defendant. 


CHILTON, J.—The plaintiff in error sued the defendants 
in the Circuit Court of Chambers county, to recover the amount 
of twelve notes, for forty-five dollars each, and one for thirty-six 
dollars, executed by the defendants and payable to the plaintiff, 
as administrator of the estate of Martha Brewer. Pleas were 
‘interposed, impeaching the consideration of the notes as having 
failed, and upon the ground of fraud. ‘There wasa verdict and 
judgment for the defendants below, to reverse which the plaintiff 
has prosecuted his writ of error to this court. 

Upon the trial, a bill of exceptions was sealed, from which it 
appears that the notes sued on were given for the price of a negro 
woman sold by the plaintiff, as an asset of the estate of Martha 
Brewer, deceased, and which he had returned as property of 
said estate in his inventory thereof; that said sale was regularly 
made by an order of the Orphans’ Court of Randolph county, 
from which the plaintiff derived his appointment, and in a public 
manner, at auction, as required by the statutes ; that at the time 
said slave was offered for sale, one James O'Neal was present 
and forbid such sale, stating publicly that he was the representa- 
tive of the estate of Edwin O’Neal deceased, and would claim 
the slave for the benefit of said estate; that the plaintiff thereupon 
directed the crier of the property to proceed with the sale; and 
that pending the sale, said O’Neal publicly stated that he did 
not wish the claim set up by him for the estate of Ed- 
win O'Neal to injure the sale of the property, that he wanted 
the slave to bring ber full value, and that be would look to the 
administrator, and hold him responsible for the proceeds of the 
sale. Shortly after the sale, Hodnett, who became the pur- 
chaser, having turned the slave over to Hays, his son-in-law, 
James O’Nea! commenced his action of detinue, as administra- 
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tor of Edwin O’Neal’s estate, and succeeded in obtaining a judg- 
ment for the recovery of the slave, or six hundred dollars, her 
alternate value, which judgment Hays satisfied by paying the 
money. It was also made to appear that the plaintiff in this 
action was notified of the pendency of the suit against Hays, and 
that the same had afterwards terminated in a judgment as above 
set forth. The said slave was proved to have been in posses- 
sion of Mrs. Brewer, in the State of Georgia, from the year 1531 
to 1837 or 1838, when she removed to this State, bringing said 
slave with her, and retaining the continued possession and exer- 
cising acts of ownership over her until early in 1844 or 1845, 
when Mrs. Brewer died, and thereupon said slave with others 
went into the possession of the plaintiff, as her administrator, 
and was sold as the property of said estate at the same tine the 
others were sold. The proof further tended to show that when 
the slave was offered for sale, the plaintiff publicly made knows 
to all persons present, and in the hearing of the defendant, that 
he was only selling the slave as administrator, and would only 
sell such title to her as his intestate had, at the time of her death, 
and that he would not warrant the title of said slave to the pur- 
chaser. 

This being substantially the proof in the cause, the plaintiff 
acked of the court the following charges: That if they, the jury, 
believed from the evidence that the notes sued on were given 
fora slave sold by the plaintiff, and that when the slave was 
offered for sale it was made known to the by-standers, and in 
the presence and hearing of the defendants, by James O'Neal, 
who claimed a title to the slave paramount to the plaintiff’s in- 
testate, that there was an incumbrance on the title to the slave, 
and that the administrator made known to all present that be 
was only selling the slave as administrator, and would only sell 
such title as his intestate had to the slave, and would not war- 
rant the title to the purchaser, but that the purchaser would buy 
at his own risk, then they must find for the plaintiff, notwith- 
standing the defendants have been dispossessed of the slave by 
a better title than the title the defendants acquired at said sale. 

2. That in sales regularly made by an administrator of the 
personal property of his intestate under an order of ihe Orphans’ 
Court, the law does not imply a warranty of the title to the proper- 
ty sold, and the purchaser buys at his own risk; and that not- 
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withstanding the purchaser may be dispossessed of the property 
by due course of law, it is no defence to an action on the notes 
given for the purchase money, unless an express warranty of 
title is made by the administrator, or fraud or gross negligence 
on the part of the administrator is shown by the purchaser; and 
that fraud or negligence must be proved by competent evidence 
and cannot be presumed.” 

These charges the court refused to give, and the plaintiff 
excepted, and here insists upon their legality. Having thus fully 
stated the case, out of which the points before us arise, let us 
proceed to examine into the propriety of the charges. 

In respect of sales generally, the seller of personal property 
impliedly stipulates that the article sold is his own, and that he 
will indemnify the purchaser for the loss which may result from 
want of title, but no such implied warranty of title exists as against 
administrators and other trustees, who make sales in their fiducia- 
ry capacity. An exemption from personal responsibility on 
account of such implied warranty is deemed indispensable in 
such cases, for were the law otherwise, every one might be de- 
tered from the acceptance of an office, in the exercise of the 
duties of which he might be compelled to make sales, and sub- 
jected to great personal hazzard and loss from a failure of title. 
—Mocklues, adm’r, v. Gardner & Wife, 2H. & Gill’s Rep. 
176. But in the case before us, it is not necessary to show that 
such exemption does exist, for testing this case by the rules of 
law, which apply ordinarily to sales of chattels made by individ- 
uals on their own account, we feel satisfied that the first charge 
asserts the law correctly. The seller may be held responsible 
for a failure of title, first, where there is an express warranty, 
secondly, where the law implies a warranty, from the circum- 
stances of the case, or the nature of the thing sold, and thirdly, 
where the seller has made some fraudulent representation, or 
has been guilty of concealment, in respect to some matter con- 
stituting a material inducement to the purchase, and whereby 
the purchaser was deceived to his injury.—Story on Sales, § 
849. The case at bar falls within neither of these sources of 
liability ; for there was, besides the character in which the plain- 
tiff sold, an express declaration by him, as the charge supposes, 
that he would not warrant the title—that he proposed selling 
only such title as his intestate had at the time of her death. She 








756 ALABAMA. 








Pool, adm’r, v. Hodnett & Hays. 





had the possession and had retained it for some thirteen years, 
exercising acts of ownership over it. There was no misrepre- 
sentation by the administrator, no concealment of any matter 
which he was bound to disclose, and the purchaser may fairly 
be presumed to have been advised, at the time of his purchase, 
of the adverse claim of O’Neal’s estate, as the sale was publicly 
forbidden in his presence. It is clear then, that under such 
circumstances the rule, caveat emptor, applies. If Hodnett, 
under the circumstances, had purchased the slave, or rather the 
interest claimed for the plaintiff’s intestate, for ten dollars, and 
upon the title which her long continued adverse possession con- 
fered had succeeded in defeating the claim of O’Neal’s estate, 
could it be seriously contended that the plaintiff could have re- 
covered more than the price of his bid? Itis certain that he 
could not, if Hodnett had fairly purchased. So neither, on the 
other hand, should Hodnett be allowed to avoid a recovery, 
because his purchase turned out to be an unfortunate one. He 
knowingly made a hazardous bargain, and got all he purchased, 
namely, the possession of the slave, with whatever interest the 
plaintiff, as administrator, could sell. And baving purchased 
nothing more, the court cannot relieve him, because he may 
have made an improvident or bad bargain by giving greatly too 
much for such interest. The circumstances of the case make it 
perbaps a very hard one upon the defendants, but the law, which 
determines cases upon general principles, does not yield to con- 
siderations of hardship. ‘These principles meet the great aggre- 
gate of cases, but in the language of Mr. Story, ‘‘ may often fail 
to extract the sting of injustice from the individual case.”’ If then, 
in this case, as the charge assumes, there was a fair sale of the 
slave, in the absence of all warranty either express or implied by 
the plaintiff, and in the absence of all fraud, resulting from mis- 
representation or concealment, and the purchaser obtained by the 
purchase al] the vendor proposed to sell, the interest of his intes- 
tate, and gave the notes sued on for the same, we know of no 
principle of law which would authorise him to avoid the payment 
of such notes, by reason of the subsequent assertion of a para- 
mount title of which he was informed at the time of his purchase. 
We have said nothing about the statement made by the adminis- 
trator of O’Neal, which may probably have induced the purchase 
by Hodnett, for the reason, that in the absence of all collusion 
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between him and the plaintiff, what he said, being a stranger to 
the transaction, could not affect the right of the plaintiff to recover. 
Whether the administrator of O’Neal could be held personally 
responsible, for holding out such inducement to purchasers for 
the damage they sustained in trusting to it, is a question not before 
us and one upon which we give no intimation. 

For the error in refusing to charge as asked, the judgment 
must be reversed, and the cause remanded. 


WILSON vs. THE JUDGE OF THE CO. COURT 
OF PIKE. 


1. Where the putative father of a bastard appears, and submits, without ob- 
jection, to a trial in the County Court on the merits, it is too late to object 
to the regularity of the recognizance taken by the justice. 

2. After the jury has been empannelled to try the question of paternity, the 
court, on the production of a release from the mother of the bastard, is not 
bound, on the motion of the defendant, to dismiss the proceeding, but may 
refuse to do so, and in that event the defendant, if he wishes to insist on 
it, should plead the release in bar, and request of the court appropriate 
charges to the jury. 

3. A release given by the mother of a bastard, whilst under age, is not bind- 
ing, and if afterwards repudiated by her, cannot be insisted on in bar of her 
rights. 

4. The proccedings before the justice against the putative father of a bastard 
are a part of the record of the cause, and if from them the facts necessary 
to sustain the jurisdiction of the County Court appear, it will be sufficient, 
notwithstanding the judgment entry may fail to disclose them. 

5. A judgment against the father of a bastard, that he pay ‘‘the sum of forty 
dollars, annually, for ten years, to wit, forty dollars now, and forty dollars 
every year for ten years afterwards,” is erroneous; but as the judgment 
shows upon its face that the defendant was condemned to pay “‘ forty dollars, 
annually, for ten years,” the latter portion of the judgment entry must be 
treated as a clerical misprision, and here amended. 

(Parsons, J., dissenting—thought the judgment was not amendable, and 
should be reversed.) 


Error to the County Court of Pike. 


Tus was a proceeding under the bastardy act, instituted Ly 
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Mary Ann Lawhorn against the plaintiff in error. The ques- 
tions raised by the assignments of error will be understood from 
the opinion of the court. 


Martin & Batpwin, for the plaintiff in error. 
No counsel for the defendant. 


DARGAN, C. J.—It is contended that the recognizance, 
by which the plaintiff i in error was bound to appear before the 
County Court, i is defective, and therefore the court had no juris- 
diction to try the cause. Itis not necessary to enquire whether 
the recognizance would have been held good, if a motion had 
been made to quash it before proceeding to trial on the merits, 
or whether the judgment by default could have been sustained 
upon it, had the party failed to appear. But as he did appear 
and made no objection to the regularity of the proceedings, it is 
now too late to object to ‘any matter of form after a trial on the 
merits. ‘The proceeding before the justice shows a statement 
of facts which authorised the court to proceed with the cause, 
agd no objection being made to their regularity until a trial on 
the merits, it is now too late to object to matters of form.— 
Trawick v. Davis, 4 Ala. 328; 9 ib. 465. 

2. Upon’ the trial the defendant introduced to the court the 
receipt of the mother of the child, by which she acknowledged 
satisfaction for the cause-of complaint, and agreed that the prose- 
cution should be dismissed; but the plaintiff being examined, 
stated she was under twenty-one years of age when she executed 
it, and that she then dissented from it, whereupon the couit 
refused to dismiss the cause. and the defendant excepted. 

But for the decisions heretofore made by this court, I should 
be fery reluctant in holding that the mother of a bastard, after 
she had instituted proceedings against the putative father, could 
campromise the cause and dismiss the prosecution. I, however, 
adarit that the law is settled in this State, that she can, and we 
cannot hold otherwise without overruling decisions that have for 
a fohg time been acquiesced in, (Robinson v. Crenshaw, 2 S. 
& Port. 276; Ashburn v. Gibson, 9 Port. 549,) yet I can per- 
ceive no error in the ruling of the court, refusing to dismiss the 
prosecution in this case, for a jury had been empannelled to try 
the question, who was the father of the child, and we think, that 
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when the cause is submitted to a jury, the court may refuse to 
try the question of release, or any other question of fact that 
would bar the prosecution, and then the defendant would be at lib- 
erty to plead his defence or insist upon it before the jury. This 
is the course he should have pursued in this case. After the 
court had overruled his motion to dismiss the prosecution, he 
should have insisted on his release by way of defence before the 
jury, and requested of the court the appropriate charges arising 
out of this part of the case. We do not intend to say that the 
court may not, if it sees fit, take upon itself to try any other fact 
insisted upon by way of defence, but it may decline.to do so, 
and thus compel the defendant to make it before the jury; and 
we cannot infer from the fact that the court refused the motion 
to dismiss the prosecution, that the question of release had been 
decided or adjudicated by the court, thus precluding the defend- 
ant from having it decided by the jury. 

3. But independent of this view, we think the court did not 
err, for the reason that the release, being given by the mother of 
the child before she was of age, was not binding upon her and 
she could after becoming of age repudiate it, and insist upon 
her rights. Bat it is insisted that she was nota competent wit- 
ness to prove her nonage. ‘This is true; she is only a compe- 
tent witness to prove the paternity of the child, for she is clearly 
interested under our statutes in the prosecution, and can only be 
exanrined touching the question of the child’s paternity. —Clay’s 
Dig::134, § 2. ‘We do not, however, understand, from the bill 
of exceptions, that an objection was made to the competency of 
the evidence of the mother, or that an exeeption was taken be- 
cause ofits admission ; but the exception is-te the-refusal of the 
court to"dismiss the prosecution, not to the admissibility of the 
testimony of the mother to prove her infancy. 

4. It is also contended that the record doesnot shew that the 
mother of the child resided in: Pike county, at the time the 
charge was prefered, or that the child was born in that county, 
and consequently the jurisdiction of the court is not shown. If 
this objection was true in fact, it would be fatal, for it is clear 
that the charge must be prefered in the county in which the 
mother resides, if made before the birth of the child, or if after, 
then in the county in which the child was bora.—Clay’s Dig. 
133; Pruitt v. The County Judge, 16 Ala. 705. But it is not 
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indispensable that the judgment entry itself should show the 
county in which the child was born, or in which the mother resi- 
ded, at the time of prefering the charge, provided this fact suffi- 
ciently appear from the other parts of the record. It is true that 
the judgments of courts of limited jurisdiction must show the 
facts and circumstances, which authorise the court to take cogni- 
zance of the matter; in other words, they must show the juris- 
diction of the court, otherwise, the judgment or sentence is a 
nullity.— Wyman v. Campbell, 6 Port. 219; The Commissioners 
Court of Talladega v. Thompson, decided at the present term. 
But it is not to be understood that the judgment or sentence 
must recite the facts that give jurisdiction; if they appear from 
the record of the cause, this will be sufficient. It is only neces- 
sary that the record should show the jurisdiction of the court, for 
this being shown, it will then be apparent that the court did not 
act without authority. This seems to be the result of all our 
decisions upon this subject.—Bates v. The Planters and Mer- 
chants Bank, 8 Port. 99; Levert v. The Same, ib. 104 ; 9 Port. 
$78; 1 Ala. 435; 5 ib. 26; ib. 284; 10 ib. 375. We must, 
therefore, look to the entire record, and if it appear from any 
part of it, that the charge was prefered in the proper county, the 
court was not without jurisdiction, and the objection must fail. 
Both the complaint of the mother made to the magistrate, and 
the justice’s warrant for the apprehension of the defendant, show 
that she resided in Pike county, at the time the charge was pre- 
fered, and we are satisfied that these proceedings must be look- 
ed to as part of the record of the cause, for without them there 
would be nothing to support the judgment of the County Court. 
They are returned to the County Court and become the founda- 
tion of the subsequent action of that court. In no other mode 
can the County Court take jurisdiction of the matter, and if these 
proceedings show that the County Court has jurisdiction, its 
subsequent action is not without authority, but its jurisdiction 
is complete. The cases relied on by the plaintiff’s counsel do 
not militate against this view. In the case of Root v. The State, 
10,G. & Johns. 374, the proceedings were held erroneous, 
because in the indictment, the residence of the mother and child 
was alleged to be in Carrol county, but the affidavit of the mother 
showed that they resided in Frederick. It may be asked how 
could this variance between the affidavit and the indictment 
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vitiate the judgment? The only answer that can be given is, 
that the proceedings before the justice are considered as part of 
the record, and are indeed the foundation upon which the sub- 
sequent proceedings had in the County Court mustrest. So in 
the case of Edmonds v. The State, 5 Humph., neither the 
complaint of the mother, the warrant, nor the recognizance 
showed'the county in which the child was born. This not ap- 
pearing either in the proceeding before the justice, or in the 
County Court, the Supreme Court of Tennessee, after advert- 
ing to the fact, that the county in which the child was born 
nowhere appeared: in the record, held, and correctly, as we 
think, that the judgment was erroneous. We are satisfied that 
the proceedings before the justice must be considered as part of 
the record, aad looking to them, it appears that both the mother 
and the putative father lived in Pike county, at the time the 
charge was prefered. The jurisdiction of the court sufficiently 
appears, and the objection on that ground cannot be sus- 
tained. 

5. It is also insisted that the-judgment is erroneous, because 
it condemns the defendant in payment of forty dollars annually 
for eleven years instead of ten. The judgment is as follows: 
‘It is therefore considered and ordered by the court that the 
said James Wilson, defendant, pay the sum of forty dollars an- 
nually for ten years, to wit, forty dollars now, and forty dollars 
every year for ten years afterwards.” The statute prescribes, 
that if the issue be found against the putative father, he shall be 
condemned to pay yearly, for ten years, not exceeding fifty 
dollars towards the maintainance and education of the child. 
The court, therefore, has a discretion in fixing the amount of the 
annual payments, not to exceed fifty dollars, but no discretion 
as to the number of annual payments. An annual payment for 
ten years is all he can be condemned to pay, but the judgment 
in this case condemns him to eleven, the first immediately upon 
the rendition of the judgment, and then an annual payment for 
ten years thereafter. This is certainly erroneous, but the ques- 
tion is whether it be not such an error as must be here amended. 
It is enacted that no cause shall be reversed by the Supreme, 
orany Circuit Court, for any miscalculation of interest, or other 
clerical misprison in entering judgment so as to give cost to the 
plaintiff in error, but in all such cases, the Supreme Court may 
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order the judgment to be amended at the cost of the plaintiff in 
etror.—Clay’s Dig. 322. Under this act, it is the well settled 
practice, that ifthe demand is ascertained by an instrument in 
writing, and the judgment be by default or nil dieit, if the clerk 
should by mistake calculate too much interest, the error will be 
corrected in this court at the cost of the plaintiff—Spence v. 
Rutledge, 11 Ala. 590. Even before the passage of this act, 
and under the authority of the act of 1807, (Clay’s Dig. 321,) 
@his court refused to remand a cause, where the judgment was 
for more than the verdict, but reversed and rendered for the 
proper amount.— Howard v. Weir, Minor’s Rep. $4. In con- 
formity with these enactments and decisions, we feel constrained 
to correct the judgment in this court, for upon its face it shows 
dhat the defendant below was condemned to make ten annua! 
payments of forty dollars each. ‘This within itself shows that 
¢he other portion of the entry, charging the defendant with eleven 
instead of ten payments, is a clerical misprison. The amend- 
ment will be made by striking out the word ten where’it last ap- 
pears in the judgment entry and inserting the word nine. 

The other questions raised by the plaintiff’s counsel in bis 
his argument, we have duly considered, but feeling satisfied that 
they cannot avail the plaintiff in error, we deem it unnecessary 
to give them a particular examination in this opinion. 


The judgment as amended must be affirmed. © 





Parsons, J., concurred in the opinion except on the last 
point. Upon the question of amending the judgment, he thought 
it could not be done, and therefore that it should be reversed, 
and the cause remanded. 
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1. N., having sold to G. three quarter sections of land for a thousand dollars 
each, executed to him a title bond for two hundred and eighty acres, and a 
deed for the balance; and G., to secure the purchase money, gave his 
three notes, each for a thousand dollars, and payable at different times— 
the two, first due, absolutely, and the last, on condition that full title 
should be made. N. afterwards conveyed to G. one hundred and twenty 
acres of the land embraced ‘in the bond, transfered all the notes for valu- 
able considerations, became insolvent, and left the State, without making, 
or being able to make title, to the remaining quarter section of the land. 
Held—That the fair inference from the circumstances is, that the parties 
understood and intended the condition annexed to the note last due as an 
indemnity against any damage, which G. might-sustain by the failure of N. 
to make title to the residue of the land, and, it not appearing to be insuffi- 
cient, the payment by G., in good faith, of the note first due, and, after- 
wards, of the conditional note, with notice of the transfer’ of the second 

' note, will not entitle him to be relieved -in equity against the payment’ of 
the latter. 


Error to the Chancery. Court of Butler. Tried before 
the Hon. J. W. Lesesne. 


Tue bill in this case was filed by the plaintiff against Ne- 
smith & Snell, the defendants in error, and alleges that on the 
9th Feb. 1838, he purchased’of Nesmith three quarter sections 
‘of land at and for the price of one thousand dollars each, ma- 
‘king in the aggregate three thousand dollars, for which he gave 
him his three notes for one thousand dollars, respectively, the 
one payable on thé 1st January 1839, another on the Ist Jan. 
1840, and the other on the Ist Jan. 1841; that he received ti- 
tles to all-sait! land, except two hundred and eighty acres thereof, 
and a boad from Nesmith, conditioned to make titles to that 
portion on the first day of Jan. 1839; that he has since received 
titles for one hundred and twenty acres of the land included in 
the bond for titles, leaving one quarter section still unconveyed; 
that he has paid the first and third notes, and a judgment has 
been recovered against him by Snell on the second; that Ne- 
smith has absconded from the State, is insolvent, and has not 
made and is unable to make title to the said quarter section of 
land; that Snell, when he received the note on which he has 
recovered his judgment, had full notice of all the circumstances; 
aad that, though he does not know what consideration, if any, 
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was given by him for it, he has understood that Nesmith was 
indebted to him in some amount, and that he took the note as 
collateral security therefor. The bill further charges that there 
was little or no consideration paid by Snell for this note, and 
“insists that he answer and set forth fully and particularly the terms 
and conditions on which he received it from Nesmith, and the 
consideration and amount passing from him to Nesiith for the 
same. The prayer of the bill is for a rescision of the contract, to 
the extent of the quarter section of the land, to which no title 
cap be made, an injunction perpetually restraining the judg- 
ment obtained by Snell, and general relief. 

Snell answered the bill, admitting the purchase of the land as 
alleged, the transfer of the second note to him and his recovery 
of judgment on it, and the removal from the State and insol- 
vency of Nesmith. He also admits that he knew that the note 
was given for land, but denies that he knew, at the time he re- 
cejved it, for what particular land it was given, or that full 
titles,had not been made. Answering further, he denies that 
the nate. was received by him without consideration, or as col- 
lateral security for a debt, but avers that Nesmith was indebted 
to him in the sum of eight hundred dollars, and that he took 
said note from him, before its maturity, in full discharge and 

satisfaction of such indebtedness. He states that the complain- 
ant had notice of the transfer of said note to him before he took 
up the third note; that the third note, on its face, contained a 
stipulation that it was not to be pajd until the title was made to 
the land ; that the other notes contained no, such stipulation, and 
that the complainant took up this.third note by the payment of 
a sum, not exceeding four, hundred dollars, to. the person, to 
_whom Nesmith had transfered; it. The answer is.substantially 
_ sustained by the testimony, apd the, bill on the final hearing was 
dismissed by the chancellor, 


T. & J. WitxiraMs, for the plaintiff in esror, 
Warts & Jacxson, for.the defendants. 


PARSONS, J.—It is not the complainant’s object to treat 
the purchase as an entire contract, and to rescind it because he 
did not get title to part of the land. His bill is not adapted to 


* such relief, nor does he, in fact, now contend for any such thing. 
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Two of his notes for the purchase money were payable abso- 
lutely; the third was made payable in express terms, if the title 
should be made; so that no recovery upon that note could have 
been had against him, before the titles were completely con- 
veyed. -The reason of this difference in the notes is easily un- 
derstood from the circumstances of the transaction. The com= 
plainant at the time got a perfect title to one part of the land, 
but not of the other: to indemnify himself against the risk of 
having to pay for the latter part before he should get a title to it, 
the third note was made payable if the title should be made. 
There is nothing in the case to satisfy us that this indemnity 
was not ample for the loss of the part of the land to which the 
complainant did not get a title. Weare bound to infer from 
the circumstances of the case, that the complainant so regarded 
it himself, and that no other was agreed upon or contemplated 
by either of the parties. Nesmith himself, therefore, might have 
recovered judgment on the two other notes against the complain- 
ant, and he could have found no relief in equity, for those motes 
were payable absolutely, and the inference from the entire case 
is very strong that they were made and accepted on account of 
the part of the land to which the complainant got a title. It 
may be conceded that the complainant paid the note which first 
matured, and that his rights with respect to the present question 
are to stand upon the basis of his having done so in ignorance 
of the fact that Snell was the holder of the second note. Against 
Snell, in this view, he is entitled to all the advantage of such 
payment. 

The complainant, in his bill, states it as his opinion that Ne- 
smith transfered the second note to Snell as collateral security 
of an existing debt which the former owed to the latter, but that 
he does not knuw the amount; and the bill proceeds to state 
that Snell paid little or no consideration for the note—and the 
complainant, by his bill, “insists that said Snell answer and set 
forth fully and particularly the terms and conditions om which 
he received the said note from said Nesmith, and: that he shall 
also answer and set forth what was the consideration and the 
amount passing from him to said Nesmith for said note. Snell 
responds to this, in substance, that he purchased the note of 
Nesmith before it was due; that he took it in discharge of two 
debts which Nesmith owed, amounting together, with the inte= 
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rest thereon, to something over eight hundred dollars, which 
was the full value of the note. With the exception of the time 
of the purchase, this part of the answer is strictly responsive 
and is evidence. : 

Nesmith passed the third note, which was made payable if 
the title sliould be made, to another person, and the complain- 
ant took it up from the holder, paying jess than balf its amount, 
however; and now having discharged the first and the third 
notes, he seeks to enjoin Snell from collecting the second, be- 
cause he failed to get title to part of the land, although he had 
otherwise indemnified fimself for that, on the face of the third 
note, whieh he chose to take up. But he did this, as the proof 
shows; after he knew that Snell held the second note. It is 
not possible for him to find relief in equity against Snell, under 
such circumstances. He relies upon the facts, that Nesmith 
became insolvent and left this State, and that when Snell pur- 
chased the note he was aware of all the facts of the case. Ii is 
not obvious how the complainant was prejudiced by the insol- 
vency or absence of Nesmith, and if Snell knew all the facts, 
he knew that the second note was good and valid and that the 
complainant was bound to. pay..it, and this being so, when Snell 
purchased. the .second. note,. the .complainant, with sufficient 
knowledge of that purchase, could not destroy Sne}l’s rights by, 
purchasing the third note, and consequently there is no equity, 
in his case. 

It is conceived that the cases of Smith v. Pettus, 1 Stew.. &, 
Por., 107, and Lucas v. Kernodle et al., 2 Ala. 199, do.nat 
apply to the present question. ‘The complainant had no latent 
equity or other defence against the second .note,. at or before 
the time when he had notice that it belonged to Snell. He 
founds his equity upon .a subsequent and wrongful act. of, his 
own. At least his act was wrongful if he intended to make it 
injurious to Snell.—See Nelson & Hatch v. Dunn, 13 Ala. 259. 

Les the decree be affirmed. | 
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1. The right of set off did not exist at common law, but a defendant, who ha@ 
a demand against the plaintiff, was compelled to resort either to his cross 
action, or a bill in chancery, 

2. The statute of set off (Clay’s Dig. 338) does not apply to suits, instituted 
by the State against its debtors. 


Error to the Circuit Court of Tuskaloosa. Tried before 
the Hon. John D. Phelan. 


Peck, for,the. plaintiffs in error. 
WHITFIELD, for the defendant. 


CHILTON, J.—This was an action of assumpsil, brought 
by Benjamin Fitzpatrick, as Governor of the State of Alabama, 
and afterwards continued in the name of the present defendant 
in error, who succeeded him, against the plaintiffs in error, to 
recover on a promissory note executed by them on the 28th 
day of March 1843, for three hundred and fifty dollars, due the 
1st January 1844, and payable to Benj. Fitzpatrick, Governor 
of the State of Alabama, and his successors in office, with inter- 
est from date, and which purports to be due on account of thé 
sale of Supreme Court reports. 

It appears by a bill of exceptions, that the plaintiff below read 
said note to the jury and rested his case. ‘Thereupon the de- 
fendants, having pleaded non-assumpsit, with notice of set off, 
offered evidence to prove that in the years 1840 and 1841, White 
had furnished for the use of the Legislature of this State and 
the executive officers, candles, books, paper, quills and other 
articles of stationary, and penknives, to the amount of said note 
described in the declaration; that the said articles were furnished, 
on the orders of the Secretary of State and door-keepers of the 
two houses of the Legislature, and to them personally, as such 
officers, and that said articles were actually obtained for and 
used by said Legislature. 

They further offered to prove that like articles had been fur- 
nished by defendant White, on like urders, to the same individ- 
uals, as officers, &c., as aforesaid, and that they had been paid 
for by appropriations made by the Legislature for that purpose, 
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but that an account for the articles, here sought to besmade avail- 
able as a set off, had been presented to the Legislature, for 
waich they were furnished with the proof usual in_such cases, 
for payment, but said Legislature rejected the same and refused 
to pay or inake any provision for its payment, and that the said 
count remained wholly unpaid. This evidence was objected 
to by the counsel for the plaintiff below, and the court sustained 
the objection and excluded it, to which the defendants excepted, 
and they now assign its exclusion for error in this court. 
Omitting the consideratioa of the question, whether the Gov- 
ernor, in respect of the suit on this note, is to be regarded as the 
representative of the State, and without stopping to inquire, 
whether the appropriation of this fund by the Legislature will 
iby the allowance of the set off claimed by the defendants 
elow, we come to the main question, which is, conceding that 
the State is the plaintiff, has the defendant, White, the right to 
set off his cross demand against the plaintiffs demand? 
» This question may be readily solved by a recurrence to a few 
elementary, well settled principles and analogies, deducible from 
fhe common law. The first is, that the right of set off did not 
existatcommon law. The defendant, in the absence of gtatutory 
provision, who had a cross demand against the plaintiff, was re- 
quired, either to resort to his cross action against the plaintiff, or 
file his bill in chancery. ‘Thus stood the Jaw in England 
until it was altered by the statute.—2 Geo. II, c. 22,413. The 
right to plead a set off in any case being dependant upon the 
Statute, the next inquiry is, does our statute confer it, as applica- 
ble to suits to which the State is the party plaintiff? The lan- 
guage of the act is general, and provides that, in all cases, where 
there are mutual debts between the plaintiff and the defendant, 
the one may be set off against the other, &c., and provision is 
then made, by which tbe court may give judgment and award 
execution against the plaintiff, when the defendant’s set off shall 
xceed the plaintiff’s demand, for the amount of the excess.— 
Clay’s Dig. 338. Are actions brought by the State within the 
purview of this statute? Here again we must resort to the com- 
mon law for analogy, and from this it is clear that no action 
would lie against the State, which is the representative of the 
sovereignty that resides in the people, except in cases where 
such action is provided by statute.x—Bacon’s Abr. by Bouv. vol. 
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8, p- 106. The Constitution has made it the duty of the 
Legislature to direct in what manner and in what courts suits 
shall be brought against the State, (Art. 6, § 9,) and this duty 
has been performed by the acts of 1820 and 1827, investing the 
Circuit Courts with jurisdiction of cases by citizens against the 
State, and pointing out the mode in which such suits shall be 
conducted, and how the judgments shall be satisfied.—Clay’s 
Dig. 339, § 143-4-6. No right of set off could be derived 
from these statutes, and the right is made to depend solely upon 
the construction of the general statute of set off. By the estab- 
lished rules of interpreting statutes, as recognised by the com- 
mon law, the Government would not be embraced by those 
statutes, prescribing remedies for the citizens, in matters affect- 
ing the interest of the State, unless named in the statute to be 
bound, and it has heen expressly held in England that the statute 
of set off does not apply to the Government, although that statute 
is couched in as general language as our own.—See Broom’s 
Legal Maxims, 31. But if there were no such exclusion re- 
sulting from the general rules of interpretation, it will be mani- 
fest from even a casual consideration of the subject, that the 
Legislature did not intend to embrace the State by the general 
language used in the statute of set off. To hold that they did 
would introduce into the statutes much incongruity, leading to 
absurd results. For example, it is settled that no set off can be 
allowed in any case, where a cross action would not lie. Sup- 
pose then the State had sued for this demand in the County 
Court, which then had jurisdiction of such cases, it is clear that 
no set off could have been there allowed, as no action could 
have been brought in that court against the State. Thus it 
would seem the State could have avoided the statute of set off, 
by electing to proceed in a forum where it could not be pleaded. 
No one, we presume, would maintain that such a result was 
contemplated, that the State had reserved by law the means of 
defeating the right of set off confered upon the citizen, by a 
resort to an inferior court, where such right could not be asserted. 
But it is needless to pursue this line of argument, for aside from 
these considerations, upon the grounds of public policy and 
necessity, we should hold that it is not competent for a party 
to embarrass the State in the collection of its demands, by the 
operation of alleged counter claims, thus withdrawing such claims 
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from the investigation of the accounting officers of the State, and 
from the courts which alone can try them. The law has made 
ample provision for creditors of the State in the ascertainment 
and payment of their demands, and there is nothing unreasona- 
ble in requiring them to proceed in the manner pointed out by 
the Statute.—Clay’s Dig. 339. 

The cases from the Reports of the U. S. Courts, to which we 
are refered, arose under statutes which authorised them, so that 
they furnish no authority for the set off in this case. 

The argument that when the State engages in banking, through 
a corporation, the right of set off attaches against the corporation, 
as in case of an individual, does not aid the plaintiff in error. 
The corporation, being invested with the power of suing and 
the capacity to be sued, is subject to the general law, regulating 
and controling the remedies which pertain to real persons, unless 
exceptions be made by the statutes in relation to them. When 
such corporation sues, cross demands existing against it may, in 
proper cases, be set off, but not demands existing against the 
State, and wholly disconnected from the business of the corpo- 
ration. Noone would contend that in a suit by the State Bank 
of Alabama against these defendants, upon a note due the Bank, 
they would be entitled to plead as a set off the demand here set 
up for stationary, &c., furnished the Legislature. There would 
be no mutuality, although the. State owns all the assets of the 
Bank. So in the case before us—the suit is by the State, or it 
is not. If the State be the plaintiff, the set off cannot be pleaded, 
as we have seen, there is no law authorising it. If it be not the 
plaintiff, then there is_a want of mutuality, and consequently the 
evidence of the set off against the State was properly rejected. 

Let the judgment be affir med. 
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1. Where.one, to whom a life estate in Slayes is bequeathed in another State, 
and who is appointed exeentrix-ef the Will, qualifies as such and takes pes- 
session of the property, the legal title is hereby vested, and a subsequent 
grant of administration to a third person by the Orphans’ Court of this 
State, she having removed here with the slaves, is a nullity, and will een- 
fer no title on purchasers at a sale made by such administrator. 

2.. The possession by a wrong-doer of slaves, bequeaghed for life, with re- 
mainder over, accompanied with a claim of the entire title, is sufficient to 
authorise the remainder-men to apply to a court of equity, to have their 
ultimate interest in the property protected and secured. 

3. Although a supplemental bill is to be regarded as a continuation of the 
original bill, yet it is not to be understood that matter, which may vary 
the relief, to which the complainant was entitled when the original bill was 
filed, may not be added by way of supplement, provided the subject matter 
which may vary the relief, to which the complainant was entitled when the 
original bill was filed, may not be added by way of supplement, provided 
the subject matter and title are still the same. 

4. Where one, claiming to act as administrator, has wrongfully sold the ab- 
solute property in slaves, bequeathed for life, with remainder over, the 
remainder-men, after the termination of the life estate, may charge him 
with their value, and may, therefore, properly make him a defendant to an 
original bill filed, during the life of the tenant, to protect and secure their 
ultimate interest, and to a supplement, filed after the tenant's death, to 
recover the slaves, or the purchase money, for which they sold. 

5. Where a remainder in property has been bequeathed to several, as tenants 
in common, all of them are necessary parties to a bill, which seeks a sale of 
the property for the purpose of distribution, unless some reason is shown 
that renders it unnecessary, or that will excuse the omission. 

6. Remainder-men are only entitled to the profits, or interest on the value of 
property, from the death of the tenant for life, although it may have been 
converted in the life-time of the tenant. 


Error to the Chancery Court of Benton. Tried before the 
Hon. D. G. Ligon... 


TE original billin this case was filed in the, name of Samuel 
Green, as administrator of William Fagan, and also Silas Fa- 
gan, and in behalf of such of the heirs and Jegatees of William 
Fagan, sen., deceased, as should see proper to make them- 
selves complainants, against John Ramey, sen., John Ramey, 
juo., and Caty Fagan. It alleges that William Fagan, sen., of 
the county of Morgan and State of Georgia, on the 12th day of 
January 1829, duly executed his last will and testament, by 










! 
/ 
i 
| 
: 





772 ALABAMA. 





Ramey et als. vy. Green, adm’r. 





by which he bequeathed and devised to his wife, Caty Fagan, 
after the payment of all his just debts, al] his estate, real and 
personal, consisting of four slaves, two pieces of land and all his 
house-hold furniture and stock of every description, during her 
natural life, and at her death, to be equally divided amongst his 
children, to-wit, the said William and Silas Fagan and six others, 
all of whom are named in the bill. The shares, however, that 
were to be allotted to some, at the division of the estate by the 
terms of the will, were given to their children, whilst the shares 
to be allotted to others were given absolutely to them. It is, 
also, alleged that the will was admitted to probate in the county 
of Morgan, in the State of Georgia, and that Caty Fagan, who 
was appointed executrix, took upon herself the execution there- 
of, but that John C. Reese, who was appointed executor, did 
not qualify as such; that there were but few debts against the 
estate, which were soon settled, and afterwards Caty Fagun, the 
executrix, removed to the State of Alabama, and brought with 
her the slaves and other personal property bequeathed by the 
will of the testator. It is, also, alleged that Caty Fagan was 
very old and weak-minded and incapable of attending to and 
conducting her business, and that from the importunities of 
John Ramey, the said Caty Fagan permitted him to sell the 
slaves, with the exception of one negro girl named Matilda, the 
said Ramey pretending to act as administrator of the estate of 
William Fagan, deceased, but the bill charges that his appoint- 
ment as such, if one was made, was void, for the reason that 
the property was at the time of the grant of such letters in the 
hands of the rightful executrix ; that said Ramey sold two negro 
boys and a negro girl, and that the two boys are in the posses- 
sion of Juhn Ramey, jun., the son of the pretended administra- 
tor, who claims to have purchased one at his father’s sale, and 
alleges that at said sale William Fagan purchased the other and 
gave his note for the purchase money. The bill also states 
that afierwards John Ramey sued on the note given by William 
Fagan, jun., who died pending the suit, and that the complain- 
ant was made a party defendant, as his administrator, and that 
he, supposing that said Ramey had authority to receive and 
dispose of the effects belonging to the estate of William Fagan, 
sen., deceased, made no defence and judgment was rendered 
against him by default, for three hundred and fifty-two dollars 
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and sixty-four cents, besides cost; that a fi. fa. was issued there- 
on and was returned no property, whereupon suit was instituted 
on the bond of the complainant as administrator of William 
Fagan, jun., and his securities, and judgment recovered against 
them, upon which execution has issued; that the said Ramey 
designs to get the possession of the money, that he may waste 
the same; and that unless the property is stopped in specie, 
and security given for its forthcoming at the death of Caty Fa- 
gan, it will be squandered and lost to the legatees in remainder, 
and that Ramey will be unable to respond for the amount of 
the value thereof, and if permitted to collect said judgment, the 
same will also be lost. 

The bill prays that the administration of John Ramey be 
set aside, and that he be enjoined from collecting said judg- 
ment, and that the property be so secured that it can be 
delivered up to the legatees, after the death of Caty Fagan, 
for the purpose of division, according to the will, and for 
general relief. The complainant afterwards filed an amended 
and supplemental bill, in which it is alleged that he had pur- 
chased the interest of Betsey Dodson, one of the legatees, pre- 
vious to the filing of the original bill, and he sets out a copy of 
the transfer from her and her husband, George Dodson; and by 
way of supplement, it is alleged; that Caty Fagan, the widow of 
William Fagan, deceased, who was the tenant for life, had died 
since the filing of the original bill ; that she retained the posses- 
sion of the girl Matilda until her death, but that John Hughes 
had taken possession of said slave since, and threatens to re- 
move her beyond the jurisdiction of the court; and it is prayed 
that said Hughes be made a party defendant and enjoined from 
removing said slave. There is also a prayer that said slaves be 
apportioned amongst the legatees, and for general relief. 

The bill was again amended, and in the amendment it is al- 
leged, amongst other things, not material to be stated, that be- 
fore the commencement of the suit by John Ramey against 
William Fagan, jun., the said William Fagan had paid to the 
said Ramey one hundred dollars on the note, upon which the 
suit was instituted, and had taken his for the same, and that it 
was agreed between the counsel of the said Ramey and the said 
complainant that the note should be credited with this amount 
and the judgment be rendered for the balance on said note, but 
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that, in violation of this agreement, judgment had been taken 
for the whole amount of said note, without allowing said credit. 
The amendment, also, charges that John Ramey had notice of 
the will of William Fagan, deceased, at the time he procured 
letters of administration from the “Orphans’ ‘Court of Benton, 
and that Caty Fagan received possession of sdid slaves in the 
State of Georgia and brought them with her to this State. 

John Ramey, sen., and John Ramey, jun., answered, but as 
the opinion of the court is based upon questions raised on de- 
murrers to the original, amended, and supplemental bills for 
want of equity, and misjoinder, ahd non-misjoinder of parties, it 
is unnecessary to state their contents, further than to say that 
William Ramey, sen., admits the sale of the slaves by him, and 
the receipt of the price of the girl, but he insists’ that he had 
authority to sel] them by virtue of letters of administration on 
the estate of William Fagan, sen., and an order of sale, granted 
to him by the Orphrns’ Court of Benton county. The proof 
sustained all the material allegations, not admitted by the an- 
swers. The chancellor overruled the demurrers, and on final 
hearing decreed in favor of the complainant, which is now as- 
signed as error. 


J.B. Martin and Wuirre, for the plaintiffs in error. 
Rice, for the defendant. 
DARGAN, ‘C. J.—William Fagan died in Morgan county, 


in the State of Georgia, having duly executed his last will and 
testament, whereby he bequeathed the slaves in controversy to 
Caty Fagan for life, with remainder over to his children, to be 
divided at her death, in the manner directed by his will. After 
his death, the will-was regularly admitted to probate in the State 
of Georgia, and letters testamentary issued to Caty Fagan, who 
was appointed executrix. As such she seceived possession of 
the ‘slaves, and they were afterwards removed to this State, 
either by ber, or with her consent. Under these circumstances, 
it is manifest that the Orphans’ Court of Benton county had no 
jurisdiction to grant letters of administration on the estate of 
William Fagan. ~ The legal title to the slaves had vested abso- 
lutely in ‘Caty Fagan, and the letters of administration granted 
to” John Ramey gave him no right or title to the slaves what- 
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ever.—See Treadwell v. Ramey, 9 Ala. 590. Consequently, 
it follows that his acts as administrator, in selling the slaves, are 
void, and the purchasers from him acquired no title thereby. 

2. It is equally clear that the remainder-men are entitled to 
come into this court, to have their ultimate interest protected 
and secured, when it is shown that’ tliere is danger of its loss ; 
and that the property is in possession of a wrong-doer, who 
claims the entire title as his own, is an ample reason for those 
in remainder to apply to a court of chancery for protection.— 
Lyde etal. v. Taylor, et al., 17 Ala. 270. This shows that 
the original bill is not without equity, for the title of the legatees 
in renvainder to the slaves in controversy is in no wise affected 
by the sale, and as they were claimed by the purchasers and 
the administrator, and the title of the legatees denied,-a sufficient 
ground for equitable interposition is made out. 

3. Nor do we think the supplemental bill liable to the objec- 
tion that it does not state supplemental! matter. It is true that a 
supplemental bill is said to be a continuation of the original bill, 
(Hilt v..Hill, 10 Ala. 527;) but I do not understand that 
matter, which may vary the relief from that to which the com- 
plainant was entitled by his original bill, may not be added, by 
way of supplement, provided the subject matter and the title of 
the complainant be the same in both bills. It is true that a 
complainant cannot support a bad title by acquiring a good one, 
after the original bill is filed, and bringing this subsequently ac- 
quired title before the court by a supplemental bill. Thus, 
if one files a bill as heir at law and. upon an issue directed, he is 
found not to be the heir, he cannot support his original bill by 
purchasing the title of the hei, and bringing that forward by 
supplemental -bill.—Duniel’s Ch. Prac., vol. 3, 1656-7. But 
if the subsequent event merely gives the immediate right of 
possession, in consequence of the original title, there can be no 
objection in allowing this subsequent event to be brought before 
the court by a supplemental bill.—Daniel’s Ch. Prac., 1657 ; 
Saunders v. Trost, 5 Pick. 276. 

4. Wealso think it is equally clear that John Ramey, who 
claimed to act as administrator, was a proper party defendant, 
both to the original and supplemental bill. He sold the slaves 
and has received the purchase money for some of them, one of 
them at least, as is shown by his answer, and if this slave is not 
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recovered, the legatees may charge him with the value of it. 
Indeed, there can be no objection to their right, (after the death 
of their mother, who was tenant for life,) to confirm his act of 
sale and charge him with the purchase money.—Upchurch v.. 
Norsworthy, 15 Ala. 705, and cases there cited. 

5. The only remaining question is whether all the legatees in 
remainder should have been made parties, and whether the bill 
can be maintained, filed as it is, in the name of the complainant 
alone, but in behalf of such of the legatees as will make them- 
selves parties complainants and contribute to the prosecution of 
the suit. It may be stated, as a general rule, that a legatee may 
file his bill against the executor to recover his own legacy only, 
(Story Eq. Pl., § 104; Brown v. Ricketts, 3 Johns. Ch. R. 553; 
Pritchard v. Hicks, 1 Paige, 270 ;) or he may sue in behalf of 
himself (if he be not the residuary legatee) and all other lega- 
tees, in order to obtain a settlement of the accounts and a pay- 
ment of all legacies.—Story Eq. Pl., and authorities there cited. 
But it must be borne in mind that sach suits are brought against 
the representative of the deceased, seeking to recover a legacy 
out of a general fund, and not upon a title to a specific chattel. 
In the case before us, however, the suit is not against the rep- 
resentatives of the deceased, seeking to recover of.him a legacy, 
but is brought on a legal title to slaves in the possession of 
wrong-doers. It is true that the title was acquired by the will 
of William Fagan, sen.; but the suit is not brought by the com- 
plainant as legatee, but as a tenant in common in remainder, 
and the bill shows the title as such to be perfect and complete. 

‘How can the court order a sale of the slaves, or any of them, 

as prayed by the supplemental bill, without having all the par- 
ties, who have title to them, before it? Is is well settled that no 
“one is bound by a decree who is not a party to it, nor can the 
title of one, who is not a party to the suit, be divested by a 
jedgment. If the court proceed to order a.sale of the slaves, or 
any of them, the purchaser could not obtain the title of those, 
‘who are not parties to the bill, but they could assert their title 
afterwards against him, and the decree of sale would afford him 
no protection. 

Indeed, it is said, that if legacies be charged upon real estate, 
and not on the general personal assets, one legatee cannot file a 
bill in behalf of himself and the others, but that all the legatees 
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must be made parties.—Morse v. Sadler, 1 Cox, 352; Hallett 
v. Hallett, 2 Paige, 22. The reason of this distinction can only 
be, that the legacies create a charge on the land, and the pur- 
chaser cannot obtain a clear title, unless all the legatees be 
brought before the court. But if this distinction should be con- 
troverted, we apprehend that none will doubt that all tenants iw 
common, whether they derive title by will or otherwise, must 
be brought before the court, before their title to the property 
can be divested by:a sale under its decree. The bill is defec- 
tive for the. want of proper parties. All who claim, or who are 
entitled to:an interest in the slaves, under the will of William 
Fagan, déeeased, must be brought before the court, either as 
complainants or defendants, unless, indeed, there be some rea- 
son which would render it unnecessary, or excuse the omission. 
But nothing of this kind is suggested in the bill, and we must, 
therefore, reverse the decree and remand the cause, that the 
proper parties may be made. As, however, the equity of the 
bill is fully established, all the injunctions will be retained, until 
finally disposed of by the chancellor. 

In regard to the time from which the complainants can clair 
the profits of the slaves, or the interest on their value, if they 
should elect to take the purchase money of any that have been 
sold, it is only necessary to observe, that their right to posses- 
sion accrued at the death of Caty Fagan, and from that time 
only can they claim, as remainder-men, the possession or profits 
of the slaves. If the defendants, or either of them, are liable 
for the use of the slaves during the life of Caty Fagan, (which 
is a question we have not examined,) the administrator of Caty 
Fagan alone can call for an account during that time. 


Let the decree be reversed and the cause remanded. 


CuiLTon, J., not sitting. 


51 
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DUNLAP zs. CLEMENTS er ats. 


1. The statute, giving to bonds, executed for the forthcoming of property 
levied on under attachment, when returned forfeited, the force and effect of 
judgments, and authorising the issuance of exccutions thereon for the 
amount of the recovery in the attachment suits, was intended merely to 
provide a summary remedy, and not to deprive the obligors of any legal de- 
fence, which they might have set up against the bonds at common law. 

2. tf in such case the plaintiff, after the property has been replevied under 
the statute,. causes a portion of it to be scized and sold -under-process sued 
out by him against one of the sureties, and thus prevents a compliance with 
the condition ‘of the bond, it is a discharge of the obligors to the extent of 
the property so sold. 

8. Although a failure to deliver a part of the property replevied in an attach- 
ment suit, without the fault of the plaintiff, will, under the statute, amount 
to a forfeiture of the bond, and authorise execution for the entire sum due 
on the judgment, after crediting it with the proceeds of that delivered, yet 
if the failure to deliver any portion of it is occasioned by the act of the 
plaintiff, the statute ceases to apply, and the obligors, in default of deliver- 
ing the residue, can only, as at common law, be held liable for its value. 

4. The writ of audita quere/a not being in use here, the proceeding by peti- 
tition and supersedeas hes been substituted for it, and is the preper mode 
of presenting « defence, in cases where execution has issued on a summary 
judgment, without a previous opportunity to the defendant to appear aud 
contest it. 


Error to the Circuit Court of Tuskaloosa. Tried before 
the Hon. Geo. D. Shortridge. 


Duntap sued out an attachment against Reuben Clements 
and caused it to be levied on a stock of goods, &c., which the 
‘fatter replevied by giving bond with Elijab and James C. Clem- 
ents as his sureties. Subsequently to this Dunlap also sued out 
an attachment against James C. Clements, and caused a portion 
of the same goods to be levied on and sold under it, before judg- 
ment had been obtained in the first mentioned suit. Afterwards 
a demand being made, the obligors tendered the value of the 
goods which had not been thus seized and sold, which was re- 
fused, and nove of the goods being delivered, the bond was re- 
turned forfeited, and execution issued thereon for the amount of 
the judgment. ‘I'he defendants in error thereupon filed their pe- 
tition setting forth these facts and prayifg that the execution be 
perpetually superseded as io all except sixty dollars, the value 
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of the goods that were not sold under the secénd attachment. 
The plaintiff in error demurred to the petition, but his demurrer 
was overruled, and he declining to join in an issue of fact, the 
court rendered judgnent in accordance with the prayer of the 
petition. This is the error now assigned. 


J. L. Martin, for the plaintiff in error: 

We contend that the first ground made by the petition, if it 
extended to all the goods replevied, would be no discharge of 
the bond. Ifthey were, as contended for, in the hands of the 
law, and not subject to a second levy, it was the duty of the par- 
ties concerned to have protected them on that ground, by taking 
the necessary steps for that purpose, and failing to do this, they 
were left to their remedy by suit against the wrong doer. If, 
however, this position cannot be maintained, this point, as 
stated, goes only to a part of the goods, and cannot discharge 
the bond, which is necessarily forfeited for want of the delivery 
of the entire quantity replevied.—See Saddler v. Glover, 5 
Dana, 551; Symes v. Montague, 4 H. & Munford, 180; 3 8. 
& Port. 421-6-7 ; Jemisoa v. Cozens, 3 Ala. 636.; 3 Munford, 
417, 

It cannot be contended that the obligors.in a replevy bond 
may pay the value of the property replevied, and thereby dis- 
charge their obligation to deliver the goods. The authorities 
cited show that nothing will discharge the bond but the delivery 
of all the property replevied, and although it may be worth but 
a small portion of the debt, and the title to it in another, and 
not in the defendant, yet it must be delivered. 

The failure to deliver that portion of the goods which defend- 
ants value at sixty dollars, not being chargeable to the plaintiff 
or the officer, but to the negligence of the defendants, the law 
declares the bond forfeited. —Clay’s Dig. 61, § 33. 


Ormonp & Pecx, for the defendants: 

1. We contend, first, that by the levy of the first attachment 
and the execution of the replevy bond, the goods were in the 
custody of the law, and could not be taken from the surety or 
his bailee by an attachment subsequently issued.— Augustin v. 
McLean, 3 Port. 138; Rives & Owen v. Wellbourne, 6 Alla. 
45; Hagan v. Lucas, 10 Peters, 400; Falls v. Wesinger, 11 
Ala. 801-4-5. . 
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2. The demand made on the replevy bond was inoperative, 
because the plaintiff, by his own act, had caused the goods to be 
taken, seized and sold, to satisfy another demand, and had 
thereby rendered it impossible for the surety to perform his ob- 
ligation. To permit him to avail himself of a refusal caused by 
his own act, would be to violate one of the most salutary maxims 
of the law, “ that no one shall take advantage of his own wrong.” 

3. It is of no moment that a small portion of the goods so re- 
plevied were not taken by the second attachment. Dunlap has 
just as effectually prevented the surety from complying with the 
condition of his bond by taking a part of the goods, as if he had 
taken the whole. For the doctrine is that where the covenantee, 
by his own act, incapacitates the covenantor from performing 
his covenants, it discharges him from the obligation. —See Platt 
on Covenants, 266 top page, 595 marg. and authorities there cited. 

4. It is also objected that the surety, when the goods were 
levied on the second time, should have interposed and tried 
the right of property. It is true, he might have done so, but 
surely he waives no right by declining to avail himself of an 
extraordinary privilege secured to him by statute, any more than 
where an execution is levied on the property of a third person, 
when he may at his election try the right of property, or assert 
his rights in the mode provided by the common law. 


PARSONS, J:—The bond was returned forfeited, and that 
gave itthe force and effect of a judgment under the statute, and 
authorised the clerk to issue an execution thereon, against the 
obligors, for the amount of the judgment and costs recovered in 
the attachment suit.—Clay’s Dig. 61, § 33. 

The amount to be paid by the obligors, when the bond is re- 
turned forfeited, is fixed by the statute, and it is the sum recov- 
ered in the,attachment suit and the costs of that suit. It is true, 
as contended at the bar, that if the bond is returned forfeited for 
the non-delivery of only a small part of the property replevied, : 
and there should be a large amount of the judgment remaining, 
after applying what was delivered, the obligors would be bound 
for it all at Jaw. Although this is conceded, it does not prove 
that the statute prohibits any good defence against the bond. kt 
only proves that such defence, by itself, is not good. 

The statute makes no provision for the trial of. any matter of 
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defence which the obligors may have against the bond, but it is 
manifest that the Legislature neither intended to prohibit, nor to 
impair the effect of any legal defence, by having declared that 
such bonds, when returned forfeited, should have the force and 
effect of judgments, and that executions might be issued. A 
summary practice is all that was iatended. A release or any 
other legal discharge is as good against the bond as it was at the 
common law; and in truth the effect of every matter of defence 
not affected by the statute, is to be ascertained by the common 
law, and the defence now presented is not, as we think, affected 
by the statute. 

2. The matters now relied on, as discharging Elijah and Jas. 
C. Clements to a certain extent from the bond, will best appear 
by a statement of the case. 

The plaiutiff in error sued out an attachment against Reuben 
Clements, which was levied on certain goods as his property, 
and he replevied them by giving Elijah Clements and James'‘C. 
Clements as his sureties on the bond. And the plaintiff in error 
subsequently sued out another attachment against James C. 
Clements, and caused it to be levied on the chief part of the same 
goods, and they were sold under an order in that suit. This was 
before the bond ia question was forfeited, and Elijah and James 
C. contend that by force of these facts they are discharged from 
the bond, except to the extent of the value of the goods replevied, 
which were not taken under the second attachment, and which 
did not exceed the sum of sixty dollars. 

The plaintiff by his own act prevented the defendants from 
delivering the goods that were taken under the second attach- 
ment, and thus himself was the cause of the forfeiture, and for 
that reason he should not take advantage of it. 

Lork Coke, in speaking of feoffments in fee upon condition, 
observes. that if the feoffor is the cause wherefore the condi- 
tion cannot be performed, he shall never take advantage for non- 
performance thereof. In such case the estate of the feoffee 
becomes absolute. ‘And so it is,” he says, “if A. be bound 
to B. that J. S. shall marry Jane G. before such a day, and be- 
fore the day B. marry with Jane, he shall never take advantage 
of the bond, for that he himself is the mean that the condition 
could not be performed. And this is regularly trae in all cases.”’ 
—2 Thomas’ Coke, 19. 
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We cannot doubt, therefore, but that Elijah and James were 
discharged to some extent, and as the court below did not dis- 
charge them in respect of the value of the part of the goods that 
were not taken under the second attachment, and as they do not 
complain, we are confined to the question whether there is error 
against the plaintiff in what was done. ‘Taking the question 
upon the common law, I think Elijah and James, considered 
as principal obligors (for it is not necessary to consider them as 
sureties, from the view we take of the case) were not discharged 
wholly from the bond, because the plaintiff prevented them from 
delivering part of the goods mentioned in the condiiion. ‘The 
thing to be done in performance of the condition, was to deliver 
certain goods which consisted of several and distinct articles, and 
therefore I think they were liable at the common law for the ar- 
ticles which the plaintiff did not prevent them from delivering.— 
See Willes, 351; Chesman v. Nainley, Lord Raymond, 1456; 
Strange 113S ; Newman v. Newman, 4 Maule & S. 66; Platt on 
Covenants, 598. If I am right in supposing that Elijah and 
James were not discharged from the obligation to deliver that 
part of the goods, the plaintiff is not injured, for they were in 
fact not discharged as to them, in the court below. 

3. It is conceded that if Elijah and James had delivered the 
part of the goods which the plaintiff prevented them from deliv- 
ering, but failed to deliver the rest, the bond would have had the 
effect of a judgment and an execution might have issued for the 
amount recovered iv the first attachment suit, and they would 
have been liable for all which the goods delivered were not suf- 
ficient to-satisfy. This appears to be according to the effeet of 
the statute ; but the statute cannot apply to this case, for it could 
not have been within the intention of the Legislature. Here, 
the plaintiff: prevented the other party from delivering the chief 
part of the goods, and it never could have been intended by the 
Legislatuge that.he should have a judgment for the whole amount; 
nevertheless. ‘Fhe real case that existed at and before the time 
when the bond was returned forfeited, or actually forfeited, was 
not within the act, and resting it upon the common law, there 
has been no error to the prejudice of the plaintiff. If the doc- 
trine for which he contends could apply to the case, it would 
probably discharge Elijah and James wholly, which was not 
done by the court below. They were sureties, and were bound 
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for nothing more than the delivery of all the goods. By depriv- 
ing them of the power to deliver a part, he subjected them to the 
consequences of a forfeiture, provided there can be a total forfei- 
ture, after such act by the plaintiff, and thus by his own act, gave 
to the bond an effect which it did not have otherwise, but I do not 
wish to put the case upon that ground, and therefore I do not 
undertake to decide it. 

4, Elijah and James, upon their petition stating the facts, ob- 
tained'in the court below a supersedeas against the execution, 
except the sum of sixty dollars, which they alleged in the pett 
tion was the value of the goods not delivered, but which were 
not taken under the second attachment. The plaintiff dernurred 
to the petition, and having thus admitted the facts and not offered 
any issue of fact, the court made the supersedeas perpetual as to 
all, except the value of the goods not taken under the second 
attachment, and which the parties were prevented from deliver- 
ing by another cause. The counsel of the plaintiff does not ad- 
mit that this was a legal mode of proceeding. If the audlita 
querela were in use here, there can be but little doubt that the 
defendants could thereby establish their discharge, for there was 
no legal mode of pleading, or of trying the question at any time 
before the execution was issued, and there have been instances 
in our practice in which the petition and supersedeas have been 
recognised as a substitute for the awdia querela, with the right 
to the parties of making up an issue upon the petition of law or 
of fact, to suit the circumstances of their case.—Edwards v. 
Lewis, 16 Ala. 813. In most cases this practice is preferable 
to a bill in equity, for it saves the right of trial by jury, is more 
speedy and less expensive. 

Let the judgment be affirmed. 
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WORTHY ev at. vs. LYON Et at. 


. 1, Where administration has been rightfully granted and is still pending in 


another State, a court of chancery here, although it may entertain a bill 
quia timet to prevent the destruction of assets of the estate that have been 
brought within its jurisdiction, will not proceed at the instance of the dis- 
tributees to a final settlement of the administration, but will remit them 
for that purpose to the tribunal, which has first taken cognizance of the 
cause, 


Error to the Chancery Court of Chambers. Tried before 


' the Hon. W. W. Mason. 


, 


~~ 


Brock and Rice, for the plaintiffs in error. 


No counsel for the defendants. 


CHILTON, J.—The object of this bill is to recover a 
negro slave, named Isaac, from Lyon, one of the defendants, 
who has him in possession in the county of Chambers. The 
complainants aver that they are entitled to him under the will 
of their father, Thomas Worthy, who died in Troup county, in 
the State of Georgia, and whose will was proved in the Court 
of Ordinary of said county, upon the application of Jane Wor- 


, thy and one Robison, who were thereby appointed executrix 


and executor thereof, and were qualified as such. It is avered 
ia the bill that these parties, Jane Worthy and Robison, ‘‘ fraud- 
ulently used, mismanaged and squandered the estate,” and that 
they fraudulently and with the intention of defeating the rights 
of the complainants, procured an order of sale to be made by 
said Court of Ordinary, a copy of which is exhibited in the bill, 
of all the real and personal estate belonging to the said testator; 
that the sale under the said order was fraudulent, irregular and 
void, because in contravention of the laws of the State of Geor- 
gia; that the said Jane and Robison gave no bond for the per- 
formance of their duties as executrix and executor of said will, 
and are insolvent; that one of them resides in Troup county, 
Georgia, the other in Mississippi; that the will devotes the tes- 
tator’s property, first to the payment of his debts, and then be- 
queathes a carriage and horses to Jane, the widow, and the 
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remainder of the property, both real and personal, 1o be equally 
divided between the complainants and said Jane. Complain- 
ants charge, on information and belief, that there are no valid 
debts against said estate, or if there are, they are inconsiderable. 

The chancellor dismissed the bill, and considered that it was 
wanting in equity. For the plaintiffs in error, it is insisted that 
this decree is erroneous. 

Had the Chancery Court any jurisdiction of the case made by 
the bill? If it had not, it is quite immaterial whether the sale of 
the slave in Georgia was fair and legal, or fraudulent and void. 
We are refered to the case of Calhoun, by his next friend, v. 
King, 5 Ala. 523, as an authority in support of the jurisdic- 
tion. In that case the interference of the Court of Chancery in 
this State was predicated upon the ground of the imminent dan- 
ger, in which the fuad was placed, of being destroyed. ‘The 
jurisdiction was maintained as a bill quia temet. Besides, the 
parties lived here, the estate was here, and both the estate and 
the distributees had been brought to this State by the adminis- 
trator. Now, I think it is a clear proposition, that the court of 
equity may in such case interpose to prevent the destruction of 
the trust fund, at the instance of those beneficially interested, 
and thus far the case of Calhoun v. King, is good law; but to 
hold that having taken jurisdiction for this purpose, the court 
shall proceed to make a final distribution of the estate, with- 
drawing the administration from the State of Georgia, in whuse 
court it was rightfully commenced, and was then actually pend- 
ing, into the Chancery Court of this State, is a proposition to 
which I have never been able to obtain my consent. What is 
the court called upon by this bill todo? Certainly not to de- 
cree this slave to the complainants, irrespective of the condition 
of the estate, as shown by the administration of the assets in the 
Court of Ordinary in Georgia. Could such proceeding as this 
be tolerated, the rights of creditors would be wholly disregarded, 
and the proceedings of a court of our sister State, in matters 
which fall peculiarly within its jurisdiction and cognizance, 
would be contemned and held for nought. It is manifest then, 
that in order to ascertain the distributive share of the estate, to 
which the complainants in the bill will be entitled under the will, 
the whole account must be gone into with the administrators or 
executors. ‘The amount of assets, the liabilities of the estate, the 
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expenses incideut to its management, in the form of allowances 
to the personal representatives, and the fees of the court, &c¢.— 
all these must be ascertained before it can be determined that 
this property is not needed for the payment of debts; for unti! 
the debts of the estate are paid, no distribution can be made. 
Well, after the whole matter shall have been gone through, and 
a decree is made, all] that can be affected by it is the negro 
slave in controversy. The court may decree him to the comn- 
plainants, and thus would end this case. But, perhaps, another 
person may have purchased, in the same way, another slave, 
and to recover this, the same account must be taken; for as 
against the claimant of the second slave, the proceedings had to 
recover the first, and to which he was neither party nor privy, 
cannot bind him; and thus, as many settlements and accountings 
of the estate must be made, as there are separate articles of 
property found in possession of different individuals. Besides 
all this, it would be perfectly competent for the Court of Ordi- 
nary in Georgia, whose jurisdiction, having rightfully and pre- 
viously vested, could not be taken away by any thing our court 
might do, to proceed and make a full and final settlement of the 
estate, decreeing to the creditors the whole of the assets, charg- 
ing the executor and executrix the full value of all this property, 
so alleged to have been fraudulently purchased, and thus leav- 
ing not one cent for distribution among the legatees. But | 
need not pursue this line of argument further. It must be ap- 
parent that by entertaining jurisdiction in. such cases, and ad- 
ministering estates in chancery in this State, the administration 
of which has been previously commenced and is properly pend- 
ing in the court of a sister State, we shall bring about a conflict 
of jurisdiction, from which great inconvenience and hardship 
will result. It is true, the court of chancery, which acts in per- 
sonam, might, if it had jurisdiction of the person, compel him 
by injunction and attachment for contempt, to desist from insti- 
tuting proceedings in the court of another State, and to abide 
by the account which it had taken, but this is occupying some- 
what delicate ground, and such extraordinary process would 
never be granted, if the proceeding in the foreign court bad 
been previously rightfully commenced; for in that case, the for- 
eign court might resort to such restraining measures as to the 
Opposite party, and thus each being enjoined from proceeding, 
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the rights of the parties would be sacrificed in this conflict of 
jurisdiction. The better rule, and one more consonant with 
sound policy, and that comity which should obtain between 
States, is to refer the parties to the domestic forum for redress. 
Mead v. Merritt & Peck, 2 Paige, 402; Peck v. Mead, ex’r, 2 
Wend. R. 470; Driggs v. Walcott, 4 Cranch, 179; 7 ib. 278; 
Story’s Eq. Pl., § 489; Story’s Confl. L., 432, n. 1. 

It very clearly appears, from the whole case made by the 
record, that the estate of ‘Thomas Worthy has never been set- 
tled in Georgia; that it is still in debt; and that Lyon, the de- 
fendant, paid for the slave in question the sum of $450, which 
sum was appropriated towards the payment of a judgment 
azainst the estate in the Superior Court of ‘Troup county, Geor- 
gia, a balance of which judgment, amounting to $326 50, with 
interest from the Ist April 1845, still remains due and uapaid. 
Under these circumstances, we feel no hesitation in holding 
that the complainants were rightfully denied the relief sought by 
the bill. 

Decree affirmed. 


eee. 


BETTS er au. ts. BETTS. 


1. Where a futher, having executed in favor of his daughter an instrument, 
which is ineffectual as a conveyance, but of which fact he is ignorant, im- 
mediately after her marriage delivers property to the husband under the 
impression and belief that such instrument secures it to her sole and sepa- 
rate use, and the husband accepts it with full notice and under a similar 
belief, a trust arises in behalf of the wife, which a court of equity will 
enforce. 

2. Although a bill is multifarious and is demurred to for that cause, yet if 
the parties proceed to a hearing and the chancellor, without noticing the 
demurrer, renders a final decree on the merits upon one matter alone, this 
court will presume the other portion of the bill, on which the objection was 
foun:led, to have been waived and abandoned in the court below, and will 
not dismiss the bill on the ground of multifariousness. 

8 An indebtedness accruing from a husband to his wife on account of her 
separate estate does not create a specific lien on his property, and cannot, 
therefore, be prefered in payment to debts due by him to third persons, who 
have acquired liens on such property by judgment and execution. 
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Error to the Chancery Court of Barbour. Tried before 
the Hon. J. W. Lesesne. 


Bexser and Cocke, for the plaintiffs in error. 


Burorp, for the defendant. 


DARGAN, C. J.—The material allegations of this bill may 
be thus stated: On the 29th of October 1827, Moses Walker, 
the father of complainant, executed an instrument in writing, 
which purports to convey to his sons, Josiah and Alexander 
Walker, all the property, both real and personal, that should 
come to or be vested in the complainant, (then the wife of Dr. 
Ambrose Nelson,) either as one of his distributees or legatees, 
to be held by them in trust for the sole and separate use of the 
complainant, during her natural life, free from the debts con- 
tracts or control of her then. or any future husband, with power 
in the complainant to will the same as she might see fit, whether 
sole or married, but in default of such disposition, then in trust 
for such children as the complainant should leave surviving her. 
It is also alleged that the complainant was divorced from Dr. 
Nelson, and some time in the year 1834, intermarried with 
Elisha Betts, her present husband; and that shortly afier this 
marriage, Moses Walker delivered to Elisha Betts six slaves, 
one horse, and a hundred dollars in cash, under the belief, and 
with the intention, that said property would pass by the instru- 
ment and be held in conformity with its provisions, for the sole 
and separate use of the complainant, and that Elisha Betts so 
understood the gift. The bill further charges, that there was a 
mistake in drawing the instrument, in this, that it does not pro- 
vide that the property which Moses Walker might give to the 
complainant during his life should be held by his sons, Josiah 
and Alexander, for the separate use of the complainant; that 
such was the design of the instrument, and such the instruc- 
tions given to the attorney who drew it, but that this provision 
was omitted, owing to the haste with which it was drawn. It is 
further alleged, that Moses Walker executed the instrument 
under the belief that it would be effectual to secure to the com- 
plainant, not only any property she might receive from him at 
his death, but also such as he might give her during his life, and 
under this belief and impression he continued until his death. 
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The bill prays the correction of the instrument so as to conform 
to the intentions of the donor; that the property delivered to her 
husband by her father be decreed to be her separate estate; and 
that the creditors of her husband, who have caused the property 
to be levied on, be enjoined from selling it, and also for gene- 
ral relief. 

The answer of Elisha Betts neither expressly admits nor de- 
nies the mistake in drawing the instrument, but insists that the 
object of it was to exclude the marital rights and control of Dr. 
Nelson, the husband of complainant at the time it was executed; 
and further, that the slaves named in the bill were given and 
delivered to him by Moses Walker as his own, and did not 
pass by virtue of the deed to the trustees, nor were they given 
in trust for the separate use of the complainant. 

Gunn, who is an assignee of some of the judgments against 
Betts, has no knowledge of the instrument, but from informa- 
tion denies the mistake, and also that it was the intention of 
Moses Walker to give the property in such manner as to be 
held for the separate use of the complainant; and he insists that 
it was given unconditionally after the marriage to Elisha Betts, 
and is therefore subject to hig debts. 

The testimony, in my opinion, fully establishes that there was 
a mistake in drawing the deed. Mr. Schly states positively, 
that he was instructed to draw the instrument, so as to secure to 
ihe separate use of the complainant, during her natural life, not 
only such property as she should receive from ber father’s es- 
tate at his death, but also such as he might deliver to her du- 
ring his life. ‘The evidence of this witness is corroborated by 
all the testimony and all the circumstances that bear upon it, 
and the mistake is not denied by any one who has any knowl- 
edge of the transaction. 

But the mistake in the instrument is not conclusive of the 
rights of the coinplainant, for nothing passed by its execution. 
At most it can be considered only as a declaration, that all the 
property the father of the complainant should afterwards give 
her, he would give to his two sons in trust for her sole and sep- 
erate use, during her life, free from the control of her then 
present or any future husband. This intention thus declared 
he could afterwards abandon, and if he gave her property upon 
different terms or conditions than those named in the ingtru- 
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ment, it is clear that the deed coald have no influence upon it. 
Laying then the instrument aside as a conveyance of property, 
thé material question is, upon what terms and conditions was the 
property delivered to Elisha Betts? The evidence fully satisfies 
me that Moses Walker, the donor, at the time of the delivery of 
the slaves to Betis, did not intend or believe that Betts would 
take any title or interest in them, but that they would pass under 
the supposed provisions of the deed to his two sons, as trustees, 
for the sole and separate use of the complainant during ‘her nat- 
ural life, and after her death to such of her children as should 
survive her, unless she by will disposed of the property other- 
wise. I am further satisfied that Betts accepted them as the 
separate property of his wife, and that he did not believe le ac- 
quired by the gift the right to the slaves as his own property. 
[ arrive at this conclusion of fact from the following testimeny : 
John B. Walker testifies that on the day after the marriage, 
Betts told him when he applied to Moses Walker for perimis- 
sion to marry the complainant, that he replied thot he was un- 
willing for him to marry his daughter without knowing her his- 
tory, which he then gave, and further told him that all the prop- 
ety he had given or that he intended to give her, would be se- 
cured to her separate use and for the use of her ciildren, and if 
he married her, he must not expect any thing with her by way 
property, either before or at his, Walker’s, death. Betts also 
stated in the same conversation, that he replied to Walker that 
he had property enough to support himself and her, and was 
not influenced to marry her, either from what she had or mighit 
have. 

C. J. Mills, who was examined on the part of the defendants, 
testifies that he learned from Betts, in the year 1836, that he, 
Betts, had procured a copy of the instrument executed by Moses 
Walker and had consulted counsel as to its validity, and was 
advised that he could hold the property if he chose. ‘This wit- 
ness was requested by Betts, in the year 1845, to pursuade the 
complainant to leave Barbour county and go to Tuskegee and 
live again with her husband, in answer to which request, the 
witness stated that it would be in vain to urge her, unless he, 
Betts, would secure her negroes to her beyond dispute, and 
Betts replied that it was his intention, and ever had been, that 
the intentions of Moses Walker should be carried out, and that 
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Fanny, the daughter of Mrs. Betts by Dr. Nelson, should have 
the negroes. Betts then pulled out a letter, saying be had writ- 
teu to Col. Betts, of Virginia, for his opinion and advice in ref- 
erence to this very matter, who had advised him by all means to 
comply with the intentions of Moses Walker. It is also stated 
by this witness that in a conversation he had with Betts, a few 
days after his jntermarciage with the complainant, Betts stated 
that his wife had informed him, before their marriage, that her 
negroes were secured to her aad the heirs of her body, and he 
then commended her for her good sense in making it known be- 
fore the marriage. ‘The testimony of the brothers of the com- 
plainant fully show that Moses Walker remained under the im- 
pression until lis death, that the slaves were secured to Mrs. 
Betts and her children, and there has been no act done by Betts, 
at least none has been proved, that would ge to show that he 
considered the property in any other view than as the separate 
property of his wife; for when he became embarrassed and exe- 
cuted conveyances of his property to secure his creditors, he 
did not attempt to convey or encumber any of the slaves re- 
ceived trom Moses Walker. 

From this evidence I am induced to believe that Moses 
Waiker, in making the gift and delivering the slaves to Betts, 
intended that they should be held in accordance with the sup- 
posed provisions of the deed, that is,.for the separate use of 
complainant during her life, and afier her death for such of her 
children as should survive her, unless she saw proper to make a 
disposition of them by will; and [ also think that Betts knew the 
intention of Walker when he received the possession of the 
slaves and accepted them on these conditions. A trust, there- 
fore, immediately fastened upon the property, according to the 
intentions of the donor, which. it is the duty of a court of equity 
to enforce. 

2. But itis contended that the bill should have been dismiss- 
ed, even ifthe proof should show that the slaves are the separate 
property of the complainant, because it is multifarious, i in this, 
that it seeks to establish the right of the complainant to the 
slaves as her separate property, ond also a divorce from the bonds 
of matrimony between her and her husband. We admit that 
the bill was liable to this objection, but the question here is 
whether this court will dismiss the bill for that reason, after the 
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court below has decreed upon the merits without taking notice 
of the question of multifariousness. ‘The complainant took no 
testimony with the view to establish her right to a divorce. 
Nothing is said by the chancellor, in his decree, in reference to 
the divorce, nor is the question of multifariousness (although 
raised Ly demurrer contained in the answer) even alluded to. 
Under such circumstances, we think it but fair to presume that 
the parties in the court below considered that portion of the bill 
which seeks a divorce abandoned, and consequenily the objec- 
tion to the bill on that ground abandoned. 

The parties have proceeded to a final hearing on one matter 
alone and no inconvenience has resulted to either of the defend- 
ants from the prayer for a divorce. It would, in my judgment, 
be improper to dismiss in this court for this objection, when in 
all probability the objection was not urged in the court below. 
The ground on which the doctrine of multifariousness rests is 
the inconvenience of mixing up in one bill several distinct mat- 
ters having no necessary connection with each other, and which 
may require different proceedings and distinct decrees, (Story’s 
Equity PI., § 280,) thus embarrassing the court as well as the 
defendants. But to allow the objection at this time, under the 
circumstances of this case, instead of being productive of con- 
venience, would be productive of inconvenience, expense and 
delay, for the same question that has been decided would have 
to be re-litigated, and the same decree rendered upon the same 
allegations and proof that should have been rendered if the bil! 
had not contained the prayer for a divorce. Under such cir- 
cumstances, we will treat the question of multifariousness as it 
appears to have been treated in the court below, that is, as waived 
or abandoned. 

We come to the conclusion that the slaves named in the 
pleadings and which were delivered by Moses Walker, the 
father of complainant, to Elisha Betts, and their increase, are the 
separate property of the complainant, with the right to dispose 
of them by will as she may see fit, but if she does not see proper 
to exercise this power, then at her death they will belong to 
snch of her children as shall survive her. It follows of course 
that the cotton raised by the slaves is also the separate property 
of the complainant. 

3. But the chancellor clearly erred in decreeing that the horses 
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and carriage levied on by execution were first subject to pay the 
amount that Betts was indebted to the complainant; for if we 
admit that Betts was indebted to her, it is very clear that such 
indebteduess would not create a specific lien on any of his prop- 
erty; it would only be a general indebtedness and not chargear 
ble upon any specific property. But the executions which 
were levied on the carriage and horses created on them a lien, 
which must be prefered, and the bill, so far as it seeks to pre- 
vent them from being sold at law, must be dismissed. We 
must, therefore, reverse the decree of the chancellor and here 
render such decree as should have been rendered in the court 
below. 

It is therefore ordered, adjudged, and decreed that the slaves 
named in the pleadings, which were delivered by Moses Walker 
to Elisha Betts upon his marriage with the complainant, to wit, 
Jacob, Ann, Dinah, Beck, Louisa, Ishmael, and Jane, the 
daughter of Beck, are the separate property of the complainant 
during her life, and at her death will belong to such of her chil- 
dren as shall survive her, unless she shall dispose of them other- 
wise by will, and therefore are not liable to be sold under exe- 
cvtion against her husband; and the cotton levied on, which was 
raised by the labor of said slaves, is also declared to be the sep- 
erate property of the complainant; and the defendants, who caused 
said slaves and cotton to be taken in execution, are hereby per- 
petually enjoined from selling the same. But the bill, so far 
as it seeks to enjoin the sale of the carriage and horses, is hereby 
dismissed. It is further ordered that the complainant pay the 
cost of this coutr, but the defendants must pay the cost in the 
court below. . 
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FRANCIS et at. vs. GARRARD. 


B. Where a monied compensation is allowed in lieu of dower in the land, the 
decree should not be fur one third the net rents and profits annually during 
the life of the widow, but for one third of such rents and profits from the 
time the bill was filed, by way of damages, and fur the annual interest 
thereafter on one third of the value of the premises, at the time of their 
alienation. 


Error to the Chancery Court of Lauderdale. Tried before 
the Hon. D. G. Ligon. 


Dittauenty, for the. plaintiffs in evror: 

The case of Beavers & Jemison v. Smith, 11 Ala. 20, de- 
cides that when an assignment cannot be made of a portion of 
the premises, the interest of one third part of the value thereof, 
at the time of the alienation, is a just criterion, by which to 
measure the rights of the dowress, and in the same case, on page 
31, the court say in reference to this rule that “ it is fair and just 
to both pariies, and in any series of years would be found to be 
as often above as below the actual net profs.” The same 
rule was applied by Chancellor Kent, in the case of Hale v. 
James, 6 J. C. R., 258, and in both eases, the reason of the rule 
is stated to be that “the wife caunot recover ayainst the feoffee 
more than he could recover in value against the heir.” In the 
case at bar, it is seen that the defendant (complainant below,) 
bas recovered more than the amvuunt that the feoffee could 
secover against the heir of Wiliam W. Garrard. But even if 
I have mistaken the law as de‘ermined by the cases above cited, 
and this court should decide that the defendant is entitled to one 
third, in value of the rent of the premises, still the court below 
erred, as it is perfectly clear that the proper ume to ascertain the 
value or extent of her imerest is the time of alienation by the 
husband, and not two years afterwards as was ordered by the 
chancellor. On this point, see tie cases above cited, and the 
case of Barney v. Frowner & Wife, 9 Ala. 907, from the mid- 
dle to the botwom of the page. 


Oxmonp, for the defendant: 
1. One third of the reut should be decreed to the dowress du- 
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ring her life, and such L anderstand to be the rule of this court.— 
Johnson v. Elliott, 12 Ala. 112. So at common law the widow 
was dowable of the third toll-dish of a mill.—Coke’s Litt. 32, 
aod ‘Thomas’ Coke, 671. ‘This is the true rule and is never 
departed from but from actual necessity. : 

In the case of Beavers & Jemison, 11 Ala. 29, where the prop- 
erty sold was a mill, in a dilapidated condition, and was torn 
down by the purchaser and a costly structure erected in its 
stead, it was impossible to endow the widow of the profits 
ef the old mill, or to ascertain what they were, and the 
court was therefore obliged to adopt the next best criterion 
of the value —the interest of the value of the old mill at the time 
ef the sale by the husband. 

2. There is no necessity in this case for departing from the 
common law rule, as the value of the rent of the old house can 
be ascertained, and it is only from necessity the ancient rule is 
departed from, and the rent is more certain and more veluable 
to the widow than interest on the purchase money. ‘This is pe- 
culiarly the case in our couniry where reat has no certain relation 
to the cost of the property. 


CHILTON, J.—This was a bill in chancery by Mrs. Gar- 
rard to recover dower in a lot, with the improvements thereon, 
situate in the town of Florence, of which her husband, Wm. 
W. Garrard, was seized during coverture, but of which he had 
been dispossessed by sale under a martgige executed by himin 
favor of the Branch of the Bank of the State of Alabama at 
Huntsville. ‘I'he case made by the record clearly shows her 
entitled to dower, but as it could not be allotted by metes and 
bounds, it was correctly determined that she should have a 
monied compensation ia lieu of such specific allotment. The 
basis, or manner of ascertaining the quantum of compensation, is 
the question for our consideration. ‘The chancellor decreed 
that she was entitled for life to one third the value of the real 
estate at the time of alienation by the husband, to wit, when the 
same was sold under the mortgage or trust deed, and that one 
third the aanual value of the rent of the premises, to be ascer- 
tained without regard to the improvements made since the hus- 
band sold, should be assessed by the Register from the time the 
bill was filed as her damages. He thea adds, ‘this sum must 
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be paid annually on the first of January, as other rents fall due, 
and if payment be delayed, interest at the legal rate from the 
time the rent was due, must be allowed and paid; that a sum 
equal to onc third the taxes assessed on the value of the property 
at the time of alienation must be deducted annually, which al- 
lowance so decreed when ascertained by the master, should be 
@ lien upon the property, unless its payment be secured by the 
bond of the defendant, Francis, with good security, renewable 
at the pleasure of the court.” 

The Register was then directed, first, to ascertain the value 
of the premises at the time of the busband’s alienation, and was 
instructed that the amount at which the same was sold was not 
conclusive upon him as to the value. Secondiy, that he ascer- 
tain and report the value of said premises by way of reut, with- 
“out considering the improvements put upon the lot since the 

.sale, for the years 1849 and 1850, calculating interest on the 
rent for 1849 from the first of January 1850, one third of which 
sums he should set apart as compensation to the complainant. 
The Register reported the value of the premises at the time of 
alienation at the sum of one thousand dollars; ibe value of rent 
for the years 1849 and 1350 at one hundred and seventy-five 
dollars each, one third of which, Leing fifiy-eight dollars and 
thirty-three and one third cents, Jess the annual tax, is decreed 
to be paid-the widow on the first of January in each year for her 
dower, during life, after decyeeing her one third the rents for 
the years 1849,and 185), 

It appears that the chancellor has taken the one third of the 
value of the annual rent for the years 1649 and 1850, respectively, 
as the amount to be annually paid, less the taxes. ‘I'l.e rule 
jaid down in the case of Jemison & Beavers v. Smith, 11 Ala. 
20, is, that where an assignment of dower cannot be made of a 

* portion of the premises, the interest on one third the value of 
the premises at the time of alienation by the busband is a just 
criterion, and the court may provide for the annual payment of 
such interest, by a lien on the land, or some other eligible mode. 
This case has been considered ever since as setiling the rule as 
applicable to such cases. Johnson v. Elliott, 12 Ala. 112, is 
supposed to countenance a different rule, but in that case the 
question was neither discussed, nor decided by the court. The 
decree was held erroneous because it directed a sale of the en- 
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tire estate conveyed by the husband for the satisfaction of the 
sum, ascertained by the master to have been the value of the 
dower interest, and the court refer to the case of Beavers & 
Jemison v. Smith, as an authority to show that the annual value 
of the dower interest, and not a sum in gross, should be decreed 
to the complainant. They do not, however, decide how that 
dower interest shall be ascertained. 

-At the common law, when the widow could not be endowed 
in the land itself by the assignment of a portion of it, she was 
dowable in a special manner, according to the nature of the 
thing to which the right attached. If of a mill, the third toll- 
dish, or a third part of the profits—the third part of the pro- 
fits of a dove cote, of a mine, a park, &c. But we think, 
when she seeks compensation in equity in lieu of an assign- 
ment out of the laud, which she may do when such assignment is 
impracticable, as it is impossible for the court to ascertain what 
the future profits will be, depending, as they necessarily must, 
upon fortuitous circumstances and the fluctuation ia prices, it 
is clearly wrong to say the alienee shall pay a certain sum in 
gross, estimated in advance as one third of the yearly rents or 
profits, during the life of the widow. There is no means of 
ascertaining the value of future profits, and if the widow is to be 
endowed of such, the court must necessarily have the samme an- 
nually ascertained, and do complete justice to all the parties by 
making the widow’s dower interest contribute a just proportion 
toward keeping the premises in repair. It is manifest, however, 
that great inconvenience would result from this practice, which 
would impose continuous and often arduous duties upon the 
court during the whole life of the dowress, in the annual ascer- 
tainment of her portion of the profits, and that it would be at- 
tended with much cost to parties; whereas the rule adopted in 
Beavers & Jemison v. Sinith commends iiself for its simplicity 
and convenience, and in the rain will be found to be as just as 
any that can be adopted. ‘he widow then is entitled to the 
use of one third the value of the premises at the time of her 
busband’s alienation, during her natural life. In other words, 
to the interest on that sum to be paid to her annually, to be 
properly secured to her. She is also entitled, by way of dam- 
ages, to one third the rents of the premises, to be estimated with- 
out cousidering the improvements made by the alienee, from 
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the time the bill was filed, which will be decreed her as an or- 
dinary monied demand.—See Springle’s Heis, &c. v. Shields 
& Pauling, 17 Ala., 295, and cases there cited. 

Let the decree be reversed and the cause remanded. 


DIAL er au. vs. HAIR Er at. 


1. D. procured his scn to enter upon and occupy a certain quarter secticn of 
public land, for the purpose of acquiring a pre-emption right to the same; 
and it was agreed Letween them, that so svon as such right was perfected, 
D. would pay for the land, and the son should convey one half of it to him— 
Held—That the agreement was in contraventicn of the policy of the pre- 
emption laws, and the son, having secured the title, a court of equity will 
not enforce a specific performance of his contract. 


Error to the Chancery Court of Sumter. Tried before 
the Hon. J. W. Lesesne. 


R. H. Smiru, for the plaintiffs in error: 

The bill shows that the right asserted is a fraud on the pre- 
emption law. The Jand was obtained by a contract, that the 
elder Dial should have a moiety, entered into before a pre-emp- 
tion certificate issued.—Martin v. ‘Tennison, 13 Ala. 29; 12 ib. 
667; 7 Port. 5S; 2 ib. 148. 

The Orphans’ Court is one of limited statutory jurisdiction, 
and all facts necessary to give it jurisdiction must affirmatively 
appear.—Lister v. Virian, 8 Port. 874; Lightfoot v. Lewis’ 
Heirs, 1 Ala. 473. 

There was no estate in decedent, which the Orphans’ Court 
could order to be sold.—McCain’s Adm’r v. McCain's Dist., 
12 Ala. 510; Brown v. Chambers et al., ib. 697. 

The case of Perkins’ Adm’r, 7 Ala. 865, clearly shows what 
sort of an equitable estate the Orphans’ Court may order to be 
‘sold. 


Reavis, for the defendants: 
The Orpbans’ Court had authority to order the equitable in- 
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terest which Jeremiah Dial had in the land, to be sold.—Per- 
kins v. Winter, 7 Ala. 8€5; Duval v. P. & M. Bank, 10 ib. 6363 
Duval v. McLoskey, ! ib. 70S; Evans v. Matthews, 8 ib. 993 
Jennings v. Jenkins, 9 ib. 235; Brown v. Chambers, 12 ib. 704. 

2. The coutract between Jeremiah and Joho Dial was not 
void under the pre-emption laws; it was not a contract for the 
sale of a pre-emption, for neither had any pre-emption right 
when the contract was made. ‘The agreement was, that if John 
would occupy the possessory interest which Jeremiah lad pur- 
chased of Hill, so as to obtain a pre-emption right for himself, 
Jeremiah would pay the purchase money to the government; 
and in consideration thereof, and of the payment made to Hill, 
he should have half the land, when the pre-emption certificate 
should be obtained. No contract like this bas been held void 
by this court; on the contrary, one very similar to it has been 
held valid.—Kizer v. Lock, 9 Ala. 269. If, however, the con- 
tract was void, no one but the parties to it can, on that ground, 
resist iis performance. Joln Dial does not resist, but is wil- 
ling to perform; and if Cockrill and Lavender could have re- 
sisted a decree on that ground, they cannot, in the present con- 
dition of the record, as they do not set up the defence in their 
answer.—2 Dan. Ch. Prac. 814-15. The coniract was made . 
in 1533, whea there was no pre-emption Jaw prohibiting it. 


—— 





DARGAN, C. J.—The material facts brought to our notice 
by the bill, may be thus stated: In the year 1$33, it was agree 
between Jeremiah Dial and Joba Dial, his son, who was then 
a minor, that John should take possession of the north-west 
quarter of section eight, township nineteen, range two, west, be- 
ing land lying in the Demopolis district, and occupy the same, 
until he should become entitled to a pre-emption thereto accord- 
ing to the laws of Congress, aud that the title should be pro- 
cured in the name of the son; but the father was to pay the 
government for it, and when the son became of age, lie was to 
execute to his father a tile to one half, retaining the other half 
himself as a compensation for his occupancy and cultivation of 
the land, and procuring the title thereto. It is further shown, 
that in pursuance of this agreement, John took possession of 
the land, and occupied and cultivated it until some time in the 
year 1834, when he proved his pre-emption claim and procured 
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a title, but the entire purchase money was paid by Jeremiah 
Dial, the father. After John became of age, the land was di- 
vided between him and his father, John reserving the south half 
and giving his father the north half of said quarter section, but 
either the contract, nor the division was evidenced by any instru- 
ment in writing. After this division, the father entered into 
ossession of his half, improved it, and retained the possession 
until his death, in the year 1842. The bill further alleges, that 
James Hair, one of the complainants, was appointed adminis- 
trator de bonis non of Jeremiah Dial, deceased, and procured 
‘an order of sale from the Orphans’ Court of Sumter, under 
which the north half of said quarter section was sold as the pro- 
perty of Jeremiah, the intestate. This sale took place in Feb- 
ruary 1846, and in August 1846, tle land was sold as the 
property of John Dial, under an execution against him, issued 
on a judgment rendered at the Fall ‘Term of the Circuit Court 
‘of Sumter, A. D. 1845. The bill praysa specific execution of 
the contract between Jeremiah, the father, and John, the son, 
in favor of the purchaser, who bought at the sale of the admin- 
istrator of Jeremiah, and both John Dial, and the purchaser, 
who bought under execution against him, are made defendants. 
'  "I'wo questions are raised upon the face of this bill. First,-~ 
it is insisted, that the contract between the father and the son 
was illegal; second—that the title of the father, being a mere 
yequity, and not evidenced by any instrument in writing, the Or- 
hans’ Court had no jurisdiction to decree a sale of it. 

It may be admitted, that at the time of entering into this agree- 
‘meat, there was no particular act upon the subject of pre-emp- 
tions that declared such a contract void in express words, but 
‘if, upon a review of all the legislation of Congress upon the sub- 
ject, such a contract would be considered as contravening the 
_ design and policy of the laws, a court of equity would not eu- 

_force it. I will not quote the provisions of the various acts of 
, Congress upon the subject of pre-emption rights, but will only 
9 Say, that Congress never designed to open a door to specula- 
tion, or to confer benefits on those who were not actual settlers 
,on the public Jand. The whole object and design of the laws 
were intended to benefit the actual settler or occupant, by en- 
» abling him to secure his home, and thus place him above the 
power of the speculator ; but when he bad done this—when le 
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had secured one quarter section under any of the acts giving a 
right of pre-emption, he had then received the benefit designed 
for him, and he could not under the same act claim another pre- 
emption right. None of the several acts will warrant the con- 
struction that any one individual should become entitled under 
any one of them to more than one quarter section of land, and 
if we sustain this contract, we should sanction a contrivance by 
which one, not an actual settler or occupant, could acquire 
many under the same act; for, one, not an actual settler, may 
agree with or procure many to make settlements, with the view 
to acquire the right of pre-emption, and by enforcing the contracts 
after the title has been obtained, perfect his right to the whole. 
This, in our judgment, would contravene the design and policy 
of the laws passed upon the subject, by enabling one, not enti- 
tled to any right or benefit under the law, to acquire more than 
one, for whose benefit it was enacted. In the case of Tenni- 
son v. Martin, 15 Ala., it is said that no case had been found, 
where an assignment or a sale of a pre-emption right, before the 
entry had been made in the land office, had been upheld, and 
we are satisfied that we cannot enforce such a contract, without 
a total disregard of the policy of the law. The contract dis- 
closed by the bill is illegal—it cannot be enforced, and the 
chancellor erred in decreeing a specific performance. Having 
attained this conclusion, it is unnecessary to examine the other 
question. ‘The decree must be reversed and the bill here dis- 
missed. 


LONG, Apm’r, vs. DAVIS. 


1. The deposition of a witness, taken in a former suit, is admissible in evi- 
dence, after his removal from the State, in a subsequent suit between the 
same parties or their privies, touching the same subject matter, although 
the issues involved in the two suits may not be identical. 

2. Proof of a pirol contemporaneous agreement is admissible to show the con- 
sideration of a note, but not to vary its legal effect. 
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Error to the Circuit Court of Madison. ‘Tried before the 
Hon. L. P. Walker. 


E. J. Jones, for the plaintiff in error. 


Rostnson, for the defendant. 


CHILTON, J.—The plaintiff in error as administrator of 
Charleton Thompson, deceased, brought his action in the Cir- 
euit Court of Madison against the defendant, to recover the 
amount of a promissory note made by the defendant and one 
P. E. Watson, payable to the plaintiff's intestate, three months 
after the date thereof, for the sum of seven hundred and fifty 
dollars. ‘The common indebitatus counts are added in the dec- 
laration. Verdict and judgment for defendant. 

Upon the trial of the canse, the defendant was allowed to 
read_in evidence the deposition of one Thomas W. Gilchrist, 
taken in a former suit, which had been iostituted in the Circuit 
Court of Limestone county upon the same note, now sued on, 
in the name of Charleton Thompson for the use of Nimrod W. 
Long, against the present defendant. It appears that the only 
issue im that suit was upon a plea in abatement, avering the 
death of the nominal plaintiff before the institution of said suit, 
and that said cause went off on that issue, which was found in 
favor of the defendant. The plaintiff excepted to the admission 
of the deposition, and insists in this court that it was illegal, 
first, Lecause the parties are not the same. We do not think 
this objection can be sustained. The rule which allows such 
testimony is not restricted to the party in the former cause, but 
it is admissible as against those who are privy to him, especially 
against his personal representative.—2 Phil. Ev., (C. & H. 
notes,) 754, n. 43S, and cases cited; Clealand v. Huey, June 
Term, 1850. Secondly, the point in issue, it is said, is not the 
same in this and the former cause. It is suflicient to say, in 
answer to this objection, that the subject matter of the two suits 
is the same, the same note being the foundation of both actions, 
which were brought to recover upon it, and that under our 
statute, it was competent for either party even before issue joined 
in the cause, to take the deposition. It is clear, that the de- 
fendant, upon the formation of an issue upon the merits in the 
first cause after taking this deposition, could have used it.— 
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Clay’s Dig. 164, §§ 2, 3. The party had the right to cross 
examine and an opportunity offered him of doing so, of which 
he failed to avail himself. Under these circumstances, as influ- 
ence(l by our statute authorising such deposition to be taken, 
we think this objection cannot prevail. ‘Thirdly, the witness had 
left this State since giving his testimony, and had gone to ‘Ten- 
nessee, but there was no proof that the defendant had used any 
exertion to fiud him, or to procure his testimony, and this, it is 
urged, should have excluded the deposition. ‘There is much 
contrariety of decision upon this point. In New York, Massa- 
chusetts, Virginia, and some of the other States, the rule is laid 
down wiih great strictness, and they refuse to recognise the ex- 
cuse of absence beyond the jurisdiction of the court as sufficient 
to let in the proof of what he swore on a former trial.—See 
cases collated in 2 Phil. Ev., (C. & H) 576, note 441. But 
perbaps a majority of the States hold a contrary doctrine, and 
the annotators upon Phil. Ev., vol. 2, p. 578, seem to think the 
cases which allow of the excuse less anomalous and more sci- 
entific than the narrower decisions. Mr. Greenleaf says, gen- 
erally, in his text, that such proof is received ‘if the witness, 
though not dead, is out of the jurisdiction, or cannot be found 
after diligent search, is insane, is sick and unable to testify, or 
has been summoned and is kept away by the opposite party.”— 
1 Gréenl. § 163. As to the admissibility of such depositions 
generally, see The Heirs of Holman v. The Bank of Norfolk, 
12 Ala. Rep. 408. In our opinion the deposition in this case 
was properly admitted. We think the more liberal doctrine, 
which allows a permanent absence frem the jurisdiction as an 
excuse, is more consonant with legal analogies, and is sustained 
by the preponderance of authority. 

2. We are informed by the bill of exceptions that the evi- 
denee was contradictory, as to whether the consideration of the 
note was confined exclusively to the services of the payee as an 
attorney at law, to be rendered in the Circuit Court, should the 
party there be indicted, or whether the note was given for his 
general services in the case. The proof was that no trial was 
had in the Circuit Court, but that the payee had sued out a writ 
of habeas corpus and had procured, in this way, the enlargement 
of Davis on bail. It was further proved to have been the under- 
standing between the parties at the time the note was given, that 
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if Davis should not be prosecuted before the Circuit Court, and 
there should be no necessity for any defence to be made before 
that tribunal, then he should not pay this note. The court 
charged the jury that if they believed there was a parol under- 
standing between the parties, at the time the note was given, 
that it was not to be paid unless the said Davis was prosecuted 
before the Circuit Court; and defended by Thompson, and if 
they further believed that he was never prosecuted and defended 
before that court, the plaintiff could not recover upon the note. 

It was a question peculiarly for the jury to determine, whether 
this note was given in consideration of all the services which 
Thompson was to render in the matter of the charge against the 
defendant, or whether the service to be rendered in the Circuit 
Court, should an indictment be found, was the sole considera- 
tion. As proof of the latter hypothesis, the contemporaneous 
parol understanding was: admissible in evidevce. If the note 
was given in consideration of the general retainer of the payee, 
as an attorney, to defend the prosecution and to conduct the pre- 
liminary proceedings, such as discharging the defendant upon 
habeas corpus, &c., then the payee would be entitled to recover 
upon the note in the proportion that the service rendered bore 
to the service contemplated as the entire consideration. The 
legal effect of the note is to create a liability on the defendant to 
pay the amount therein specified, less the proportionate value of 
the services, never performed, because no prosecution was had 
in the Circuit Court against him. But the charge of the court 
does not restrain the parol agreement to its only legitimate office, 
of explaining the consideration; it allows it to destroy the bind- 
ing efficacy of the written contract by varying its effect. The 
effect of the writing is that the plaintiff may recover to the ex- 
tent of the services actually performed, though there be a partial 
failure of consideration, but the court makes the parol agree- 
ment deprive the writing of this legal effect, and allows it to in- 
troduce a different stipulation, namely, that the party rendering 
the service shall not recover for the service performed, except 
upon condition that Davis is prosecuted in the Circuit Court and 
defended in thatcourt by Thompson. We think, therefore, that 
the effect of the charge was to withdraw from the jury the ques- 
tion, whether the service which was rendered formed a part of 
the consideration of this note. If such was the fact, the plaintiff 
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was entitled to recover upon the note to ihe extent of the service 
which he rendered, and the legal effect of the note securing to 
him this right could not be varied by the cotemporaneous parol 
understanding between the parties.—See Litchfield, use, &c. v. 
Falconer, 2 Ala. 250, and the numerous cases there cited. We 
deem it unnecessary to notice the other points raised in the ar- 
gument, as it is not probable that they will again arise upon a 
subsequent trial. 
Let the decree be reversed and the cause remanded. 


Parsons, J., not sitting. 


TIULLUM ves. THE STATE BANK. 


1. An endorsement of a bill or note after it has been protested for non-pay- 
ment is to be construed accurding to the intention of the party making it, 
and if it be clear that he intended by the act to bind himself as a regular 
endorser, whose liability is fixed, he may be sued and a recovery had against 
him as such. 

Curtton, J , dissenting, and holding that to entitle the plaintiff to recover, 
the action should be predicated upon the agreement, by which the party 
bound himself to respend as an endorser; otherwise there would be an in- 
congruity between the averments and proof. 


Error to the County Court of Tuskaloosa. 


Tus was a motion by the Bank against the defendant as en- 
dorser of a bill of exchange, drawn and accepted by R. Ca- 
rothers and endorsed by Charles S. Patterson and Dennis Dent. 
The evidence shows that on the 5th day of July 1841, after the 
maturity of the bill, which had been duly protested for non-pay- 
ment, the defendant went into the Bank and asked for the bill, 
which was handed him with the protest, and the defendant then 
wrote his name across the back of said bill. This was done at 
the instance of Dennis Dent, one of the endorsers, but without 
any request of the Bank, and no consideration passed from the 
Bank to the defendant for the endorsement. The Bank intro- 
duced in evidence a deed of trust, dated the 28th June, 1841, 








806 ALABAMA. 
Hullum v. The State Bank. 





—_———_.. 





which was signed by Robert Carothers, Leonard B. Neal, 
Charles S. Patterson, Dennis Dent, and the defendant, purport- 
ing to be a deed executed by said Carothers, of the first part, 
Leonard B. Neal, of the second, and Patterson, Dent, and the 
defendant, of the third part. This deed recites that said Ca- 
rothers was indebted to the Bank in the sum of six thousand 
two hundred and forty-eight dollars, due by two bills of ex- 
change, upon which the Bank had agreed to indulge the said 
Carothers and his securities, the parties of the third part, on his 
paying semi-annually ten per cent. on the amount of said bills, 
the Bank having the right to collect the whole, however, at plea- 
sure. By this deed there was conveyed to said Neal five slaves, 
together with some articles of house-hold furniture and other 
personal property, for the purpose of securing this debt. The 
deed, however, coutained a provision that said Carothers should 
retain the possession of the property until the securities, the 
parties of the third part, should be called on to pay said bills, 
or either of them, or any part thereof, and that said Neal was 
then authorised to sell the property and apply the proceeds to 
the payment of the debt. Neal, the trustee, testified that he had 
sold the property, except two of the slaves, one of which had 
died, and the other of which had been claimed ly Mrs. Ca- 
rothers ; that the property was sold ona credit at the instance of 
Patterson, Dent, and the defendant, as he understood; and that 
the notes received by him bad been deposited in the Bank as 
collateral security, at the written request of Dent and the de- 
fendant. Wa. Braly stated that he was called on to value the 
property before it was sold; that he understood the valuation 
was made at the instance of ail the parties, but could not re- 
member distinctly by whom be was requested to make the valu- 
ation ; that he had conversed with the defendant. who said that 
he was fearful he would have to pay money to the Bank as the 
security of Carothers, without, however, particularising any debt, 
and that the securities, Patterson, Dent and himself, had a deed 
of trust on the property of Carothers. Mrs. Carothers, the 
widow of Robert Carothers, was introduced by the Bank as a 
witness, and stated that the defendant told her in a conversation 
about these debits, that he had sent a thousand dollar noie on 
Kinkle & Carothers, which he had received from her husband 
to indemnify him as security, to her brother in Mississippi, and 
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that her brother had written kim that he had been offered five 
bandred dollars for it, but she then stated that she could not say 
that the defendant said he had received it as security. On this 
evidence the Bank offered to read the bill of exchange and the 
endorsement. ‘This was objected to, but the objection was 
overruled, and the defendant excepted. ‘The defendant also 
objected to the reading of the protest, and the certificate of Ly- 
on, the Bank commissioner, showing that the debt was the pro- 
perty of the Bank. His objections being overruled, he then 
demurred to the evidence, and the court gave judgment against 
him for the amount due on the bill, to reverse which judgment, 
a writ of error is prosecuted to this court. 


Pecx, for the plaintiff in error. 
Martin, for the defendant. 


DARGAN, C. J.—It is said that a blank endorsement of a 
bill or note, made in the regular course of trade, is a con- 
tract defined and ascertained by law, and parol proof cannot 
be received to show a contract different from that which the law 
attaches to the act of endorsement.— Wilson vy. Black, 6 Blackf. 
‘609; ‘Tankersly v. Graham, 8 Ala. 247. But we think it is set- 
tled beyond controversy, that if one write bis name on the 
back of a bill or note, under such circumstances, that it can- 
not be considered as an endorsement in the usual course of 
trade, parol proof may be received to show the nature of 
the contract and the extent of the liability assumed by the party. 
Thus, if a note be made by A., payable to B., or order, aud the 
name of C. be endorsed on the back of it, the contract is open 
to explanation, and its real terms may be shown by parol proof. 
Strong v. Riker, 16 Verm. 554; Crozier v. Chambers, 1 Spen- 
cer, 256; Kimbrough v. Lainb, 3 Humph. 17; 3 Scam. 497; 13 
Ohio, 228. In the absence of all proof, as to the terms of the 
contract evinced by the signature, the law would regulate or as- 
certain the contract, if it appeared to have been founded on a 
sufficient consideration.—Milion v. Deyampert, 3 Ala. 648, and 
cases there cited. But we do not understand this authority as 
denying the admissibility of parol proof to explain the real na- 
ture of the contract, or the liavility of the party making such an 
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endorsement. We must then look io the evidence to ascertain, 
if we can, the intention of the defendant in writing his name on 
the back of the bill, for it is this intention that governs and as- 
certains his contract. ‘The Bank was the holder of the bill at 
the time the defendant endorsed it; the bill was then over due 
and had been protested for non-pzyment; no consideration 
passed from the Bank to the defendant, nor did he endorse the 
bill at the request of the Bank, but at the instance of Deunis 
Dent, whose liability as an eudorser was then absolute. We 
also infer from the testimony, that in consideration of this en- 
dorsement made by the defendant. Robert Carothers executed 
the deed of trust, to which the defendant became a party, and 
that he also received by way of indemnity the note of $1000 on 
Kinkle & Carothers. The deed on its face shows that it was 
not expected that the Bank would demand inmediate payment 
of the bill from Carothers, but it was presumed that Carothers 
would be indulged upon paying ten per cent. on the amount of 
the debt semi-annually. Ou this consideration and in view of 
these facts, he endorsed the bill. How did he consider that he 
stood in reference to it? 1 think there can be no doubt but that 
he considered himself liable oa the bill, in the same manner and 
to the same extent, that he knew Dent and Patterson, the other 
endorsers, were,—and he did not expect an immediate demand 
of payment to be made of Carothers, nor notice to him of a 
failure to pay ; but the true intention of his contract was that he 
should be absolutely liable, as were the other endorsers, without 
demand of payment from the acceptor. We attain this conclu- 
sion of fact from the deed of trust, which was signed by the de- 
fendant and the other endorsers, and which treats them as all 
liable absolutely and unconditionally for the debt; also, from the 
conduct of the defendant in reference to the sale of the property 
and the transfer of the notes to the Bank, which evinces, in our 
opinion, that he then considered himself absolutely liable in the 
same manner that the other endorsers were. He then signed 
his name on the back of the bill, intending to create an absolute 
and unconditional liability for its payment. But it is urged that 
the contract, as explained by the evidence, can amount only 
to a guaranty for the payment of the bill, and not to an en- 
dorsement, and therefore the plaintiff cannot recover—first, be- 
cause the Bank cannot proceed in this summary way against 
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a guarantor—and secondly, because the defendant, being treated 
as endorser in the notice, proof that he was guarantor of the bill 
would not entitle the Bank to a recovery. 

I admit that there is great diversity to be found in the autho- 
rities, respecting the nature and character of these irregular en- 
dorsements. But after the best consideration I am able to give 
the question, I think the correct rule is this, that the nature of 
the contract and the extent of the liability of the party are to be 
ascertained from his intention, as shown by the evidence, in 
making the endorsement. If the party endorsing the note in- 
tended to create a liability as guarantor only, he must be so 
treated and so sued, to enable the plaintiff to recover; if he in- 
tended to create a liability as endorser, he must be so treated. 
This is the conclusion to which Judge Story came, after a re- 
view of most of the conflicting American authorities —See Sto- 
ry on Prom. Notes, § 479. Governed by this rule, which is 
the principle that governs in the interpretation of all contracts, I 
feel constrained to hold from the evideace that the defendant 
intended to stand in reference to the bill as an endorser, whose 
liability was fixed. ‘his is the nature and extent of his con- 
tract in putting his name on the back of the bill, and I see no 
reason why he should not be treated as such. The judgment 
rust therefore be affirmed. 


CHILTON, J.—I dissent from the opinion of the majority 
of the court. The motion, which is in the nature of a declara- 
tion, avers that Hullum endorsed the note to the Bank, thus 
vesting it with the legal title; that the note was duly protested 
for non-paymeat and notice of protest given to Hullum as en- 
dorser, whereby he became liable, &c. It turns out in proof 
that the Bank never acquired the title from bim; that he en- 
dorsed his name upon the paper after the Bank acquired it, and 
after it had been protested, and that it bas never been protested 
since Hullum signed bis name upon it. Here then is an utter 
incongruity between the facts alleged and the facts proved, and 
if the plaintiff recovers, it must be without proof of a single 
averment in the declaration. But, to cure this variance, it is 
insisted that Hullum agreed with the other parties to the bill, he 
would be liable as an endorser. Itis a sufficient answer to this, 
that no such agreement is avered, and consequently it could not 

53 





610 é. ALABAMA. 
Doe ex dem. Cook & Hardy v. Webb. 











be made the foundation of a recovery. It does seem to me, that 
to sustain the recovery against Hullum upon the averments in 
this case, is to strike down the rule which requires a eorrespon- 
dence between the allegations and the proof. 





Dor rx vem. COOK & HARDY ss. WEBB. 


1. One in possession of land, when sued im ejectment by a purchaser under 
judgment and execution against him, may show that he never had such title 
to the premises us was the subject of sale under legal process. 

2. The statute, authorising the widow to retain the possession of the dwelling 
house, in which her husband most usually dwelt next before his death, and 
the plantation ‘!ereunte belonging, until her dower is assigned her, docs not 
invest her with such a legal title therein as can be sold under execution at 
law. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. Goldthwaite. 


‘Tras was an ejectment by the plaintiffs against the defendant 
in error to recover the possession of a lot or parcel of land de- 
scribed in the declaration. ‘The plaintiffs claimed title by virtue 
of a purchase ‘of the land in controversy under judgment and 

» execution against the defendant, who was the widow of Elisha 
. Webb, deceased, and who as such was, at the time of the pur- 
chase and the institution of this suit, in possession of the premises, 
her dower not having been allotted her. The plaintiffs objected 
to evidence introduced by the defendant to show the character 
of her possession, but the court overruled the objection, and the 
_ plaintiffs therecpon excepted. The ruling of the court and its 
charge to the jury, which will be found in the opinion, are the 


errors now assigned. 


T. & J. Witttams, for the plaintiffs in error: 
1. Where the plaintiff claims title under a sale by the sheriff 
"of the land as the property of defendant, such defendant cannot 
“ghow title in another.—Jackson v. Graham, N. York Term Rep. 
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by Cain, 188; Scoit v. Hancock, 3S. & Port. 44; Avent v. 
Reid, 2 Port. 480; Lawson v. Onear, 4 Ala. 156. All these cases 
show that defendaot in execution is estoped from disputing the 
validity of his own possession. 

2. The action of ejectment is merely a possessory remedy, 
(Jackson v. Hakes, 2 N. York Term Rep. by Cain, 335,) and 
under our statute, the sheriff only sells such right, &c., as de- 
fendant in execution has.—Clay’s Dig. 205, § 17, and see Hey- 
denfelt v. Mitchell, 6 Ala. 70, as to mere possession of defendant. 
In our own ceurts, the first case found is that of McGee v. Eustis 
& Eustis, 5 S. & Port. 426. In that case defendants were al- 
lowed to show an outstanding title on two grounds. First, be- 
cause one of the defendants in the action was not defendant in 
execution. Secondly, because it did not appear even that the 
defendant in execution had always continued in possession. In 
the case at bar the defendant was alone and always in possession. 
This case therefore is not against us. ‘The case of Whitesides 
etal. v. Branch Bank at Decatur, 10 Ala. 249, at page 254, 
near bottom, Judge Collier says, ** nor shall Lewis (the defendant 
in execution,) nor one claiming under him be allowed to defend 
an action by a purchaser at sheriff’s sale by showing that the le- 
gal title was in some third person, so as to defeat a recovery.— 
See the authorities there refered to. ‘The cases of McKinney v. 
Davis, 5 Ala. 719, and also, Thompson v. Ives, 11 Ala. 
239, were the cases of a landlord’s coming in, and he was not 
allowed to show any other title than one that was consistent with 
the possession of the defendant. So of all the other cases where 
landlords have come in. But in the case at bar, if defendant 
is allowed to show an outstanding title in another, it is allowing 
defendant to deny the legality of her own possession, which the 
landlord himself would not be permitted todo. If the landlord 
shows that defendant is his tenant, this shows that the posses- 
sion is not unlawful by the tenant, and then when the landlord 
shows a better title in himself, he thus defeats the action of the 
plaintiff. In the case of McKinney, even there the doctrine in- 
sisted on is admitted. Iu the case of Land v. Hopkins, 7 Ala. 
115, and Elimore v. Harris, 13 ib. 360, the objection to the 
evidence was not made, aud of course, the question not raised. 

In no case we apprehend, where the question was raised and 


the objection made, was it overruled. We insist, therefote, 
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that when plaintiff proved defendant in possession and eultivating 
these lands; and they were sold to pay her debts, in an action-to 
recover them, the court erred in permitting defendant to show 
that she had no title. No one appeared as landlord, and there- 
fore-all this evidence, we insist, was illegal and improper. 


Strong & Jupee,. for the defendant: 

1. Until dower is assigned the widow has no. estate in the 
Jands of her husband, «Weaver v. Crenshaw, 6 Ala. 873,) and 
such night cannot be taken in execution.—Gooch v. Atkins, 14 
Mass. 378. 

2. But if the court below was correct on either point, although 
it may have erred on the other, this court will affirm the judg- 
ment, as under no: circumstances can the plaintiff succeed with- 
out reversing on both points. 


CHILTON, J.—It is perfectly clear that if the defendant, 
Matilda Webb, had such ar interest in the land as was not lia- 
ble to be sold under execution, the persons who attempted to 
acquire it under the sheriff’s sale, obtained no interest; because 
it would be absurd to: say, that although the sheriff could sell 
no interest, bis sale and deed should nevertheless operate such 
an investiture of title as would warrant ejectment against the 
tenant In possession. 

It is indispensable to.a recovery. by the plaintiff in ejectment 
that he show such title in himself as will support the action. He 
must, at least, make out a prima facie case, from which the law 
would draw the inference of title, as that he, or those from whom 
he claims, had the prior possession of the land, before he can 

» put the defendant upon proof of his title. If the plaintiff claim 
the land under a purchase at sheriff’s sale, he must prove four 
things, namely, a judgment, execution thereon, furnishing au- 
thority to the sheriff to levy and sell, the sheriff’s deed for the 
Jand, and thatthe defendant had such interest as, under the statutes 
of this State, was transmissible by such deed. 

It may be sufficient to show that the defendant in the judg- 
ment was, at the time of its rendition, or between that period and 
the.time of the levy, in the possession of the land; for in such 
case the presumption of ownership arises, as the law will not 

opresume he was a trespasser; but no case has been found which 
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holds that the defendant may not explain the character of his 
possession so as to refer it to a title which cannot be sold. On 
the contrary we have repeatedly held, that if he is in possession, 
holding under a bond for title which gives him but an equitable 
estate, he may protect himself by proving this fact, and thus de- 
feat the parchaser’s action. —Elmore & Willis v. Harris, 13 Ala. 
360; Doe ex dem. McKinney & McKinney v. Davis, 5 ib. 729.— 
See also, Whitesides et al. v. The Branch Bank at. Decatur, 
10 ib. 249. Were the law as contended for by the counsel for 
the plaintiff in error, that the defendant in the judgment, when 
eued by the purchaser at sheriff’s sale to recover the possession, 
is estopped trom showing that she had no such interest as was 
liable to be sold, persons holding land in a fiduciary character, 
such as executors, administrators, guardians, &c., could be 
turned out of possession and the execution of their respective 
trusts impeded, er else turned round to the Court of Chancery 
for an injunction, But we are persuaded that such is not the 
law, and it may safely be asserted as an indisputable rule, that 
the defendant, in such cases, may defeat a recovery by the pur- 
chaser, by showing the entire absence of such interest in the de- 
fendant in the judgmeut, as could be sold under execution, 
Such proof goes to the foundation of the plaintiff’s title, and 
shows his sheriff’s deed to be utterly worthless ag a title-paper. 

Let us apply the principles above stated to the case before us. 
The defendant was the widow of Elisha Webb, deceased. The 
land sued for belonged to hii at the time of his death, as was 
admitted by the plaintiffs on the (rial. ‘The defendant retained 
possession of the mansion house situated upon the land, and in 
which her husband lived up to the time of his decease; but the 
plantation around and adjoining the mansion house, composing 
some three hundred acres, was cultivated by the hands which 
had been of the property of said Elisha Webb in his life-time, 
under the management and control of the administrator of said 
estate, aud the proceeds of the crops raised upon tlie land had 
gone as assets into the estate of said Webb. It was shown that 
no dower had ever been allotted to the defendant in the lands, 
and that her said husband had been dead more than five years, 
The Circuit Court was of the opinion, and so charged the jury, 
that if no dower had’ been assigned the defendant, and the lands 
in controversy were of the estate of Elisha Webb, deceased, 
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then she had no such estate in said lands as was subject to levy 
and sale under execution. The plaintiff objected to this charge, 
ag well as to the proof upon which it was predicated. We are 
clearly of the opinion that the court did not err as to either. 

The statute, it is true, makes it lawful for the widow to retain 
the full possession of the dwelling-house, in which her husband 
most usually dwelt, next before his death, together with the out- 
houses, offices, or improvements, and plantation thereto belong- 
ing, free from molestation and rent, until she shall have her dower 
assigned her.—Clay’s Dig. 173,47. But this mere right to 
occupy gives her no estate in the lands until her dower is as- 
signed. Such was the decision of this court in the ease of 
Weaver & Gaines v. Crenshaw, 6 Ala. 873. This decision we 
regard as a correct exposition of the law, and the principle which 
it establishes is fatal to the plaintiffs’ case. In Gooche v. Atkins, 
14 Mass. 378, it was held that a widow’s right to have dower 
assigned her, was not subject to be taken in execution, and we 
have found no case holding a different doctrine. If our statute 
proceeds upon the idea of extending the widow’s quarantine, as 
recognised by the common law, a liability to sale would seem 
to contravene the policy of the law which confers it; for it is 
said that the law in its provident care has made this provision 
in consideration of the destitute situation in which the widow is 
cast upon the death of her husband. Be this as it may, we feel 
well assured that her estate is not such as can be sold under exe- 
cution,—that it is but a permissive possession, determinable 
when the heir or person holding the fee shall elect to assign her 
dower and place her in possession of the specific allotment. 
Until. then she may occupy, and may defend an ejectment 
brought against her to recover the land (Shelton v. Carroll, 16 
Ala. 148;) she may also recover rents from a person, whom she 
permits to enter and rent out the premises.—Inge v. Murphy, 
14 Ala 289. All this, an occupant upon the public land may 
do, and more, for he may sell his claim or improvement, but it 
is well settled that he has no such interest as may be sold under 
an execution.—Rhea, Conner & Co. v. Hughes, 1 Ala. 219, 
which has been repeatedly recognised by subsequent decisions— 
see 6 Ala. 71; 13 ib. 364; 7 ib. 117. This view of the case 
shows that the plaintiff cannot recover, and renders it unneces- 
sary for us to examine the question as to the admissibility of the 
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will of Elisha Webb as evidence, and its effect as stated in the 
second charge upon the defeadant’s right of dower. It is per- 
fectly manifest that the defendant was entitled to a verdict upoo 
the title which the plaintiff exhibited, and that the plaintiff has 
not been injured by the admission of the will in evidence or the 
charge in reference to it.—Scott v. Hancock, 3 8. & Port. 44. 

We have examined the several cases to which we have been 
refered by the counsel for the plaintiffs-in error, and do not think 
they militate against the conclusion to which we have come. 

We readily concede the law to be that the defendant in the 
judgment, when sued by a purchaser under the execution for 
the possession, cannot defeat the action by showing an outstand- 
ing title in a third party, with which he is disconnected ; but that 
is not this case. Here the defendant shows the nature of her 
possession and right to occupy, by connecting herself with her 
late husband’s title. 

The record shows no error, of which the plaintiffs can take 
advantage, and the judgment is consequently affirmed. 


KNOX’S DISTRIBUTEES vs. STEELE, Apm’r. 


1. Where a plaintiff has sued out execution and coerced payment of the whole, 
or a part of the judgment, he will not be heard in this court to assign errorg 
in the judgment, unless the money so collected has been first refunded. 

2. There is no rule of practice which will allow one plaintiff to assign error 
against his co-plaintiff. 

3. Writs of error, if defective, may be amended by the record, but cannot be 
80 altered as to strike out the name of one as plaintiff and make him a de- 
fendant, unless the record shows that he was improperly made a plaintiff, 
when he should have been a defendant. 

4. All that a plaintiff, who wishes to assign errors, can do, when his co-plain-. 
tiff refuses to join, is to sever and assign errors alone, 


Error to the Orphans’ Court of Sumter. 
J. B. Cuarx, for the plaintiffs in error. 


Reavis, for the defendant. 
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DARGAN, C. J.—Upon the death of John Knox, letters 
of administration were granted to Eleanor Knox, his widow, 
and to Hiram Steele, who gave a joint bond for the faithful per- 
formance of their duty assuch. The widow afterwards intermar- 
ried with Joel Heard, who thereby became administrator in right 
of his wife. The administrators, being subsequently cited to 
make a final settlement of the estate, appeared in obedience to the 
citation, and filed an account current in the name of John Steele, 
Joel Heard, and Eleanor, his wife; but on the final settlernent, 
Joel Heard and Wife disclaimed all participation in the adminis- 
trition of the estate, and it being admitted by Steele that he alone 
had acted in the administration, with his consent, the names of 
Joel Heard and Wife were stricken from the account and the 
settlement proceeded against Steele alone. He was found in- 
debted to the estate in a sam over nine thousand dollars, which 
was divided into three parts, there being three distributees a: the 
death of the intestate, to wit, his widow and two infant children, 
and a decree for the separate portion of each was rendered 
against Steele—the decree for the separate portion of the widow 
being rendered in favor of herself and Joel Heard, her present 
husband. 

from this decree a writ of error is prosecuted to this court in 
the names of all the distributees, but Joel Heard and Wife, be- 
ing satisfied with the decree, refuse to assign errors. ‘The other 
distributees now move the court that they be permitted to as- 
sign errors, not only against Hiram Steele, but also against Joel 
Heard and Wife, their eo-plaintiffs in error, and for this pur- 
pose ask that a sczre facias to hear errors be issued to Heard 
aud Wife; and in the event this motion be not granted, they then 
ask to amend the writ of error, so as to make Heard and Wife 
defendants in error. ‘The defendant has also moved that the 
writ of error be dismissed, unless the plaintiffs will refund the 
portion of the decree, that has been collected by execution since 
the rendition of the decree, and in support of this motion has 
submitted an affidavit, showing that more than three thousand 
dollars has been collected by a sale of the defendant’s property 
under the execution. 

We will first advert to the motion of the defendant in error. 

To the case of Hall v. Hrabowski, 9 Ala. 278, the facts were 
that the plaintiff obtained judgment in the court below, which he 
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brought to this court by writ of error, and whilst the writ was 
here pending, an execution was issued on the judgment and the 
money collected. ‘The court held that the proceedings must be 
stayed inthis court, unless the plaintiff in error would refund the 
money collected to the defendant. So in the case of Bradford 
v. Bush, 10 Aia. 274, it was said that a party, who had collected 
the money on a judgment, should not be permitted to prosecute 
a writ of error to reverse it until the money was refunded. 

It is true, that the exercise of this power is a matter of legal 
discretion, and will not be exercised by this court in every case 
where the money upon a judgment or decree has been paid ; if 
the defendant has voluntarily paid the judgment or decree, with- 
out being coerced by execution, and we are satisfied that the 
plaintiff will be entitled to recover this amount upon another 
trial, we would not refuse to hear the errors because of this vol- 
untary payment.—The Distributees of McCreless v. Hinkle, 
adm’r, 17 Ala. 459. But when the plaintiff sues out his exe- 
cution and collects the amount of the judgment or decree, or a 
part thereof, thus affirming the regularity of the judgment or 
decree by carrying it into execution, he ought not to be allowed 
to assign errors until the defendant is placed in statu quo. 

A different practice from this might often lead to much liti- 
gation, without producing any beneficial results. ‘Thus, a trial 
of the right of property may be pending in the court below, or 
any other question, growing out of the issuance of execution ; 
these questions may have been decided by the court and a writ 
of error brought on the judgment to this court, but the reversal 
of the original judgment would render them null and void. 
Other diffiulties in permitting such a practice might be suggest- 
ed, but we think it sufficient to say that we consider the rule 
settled by the cases refered to, of Hall vs. Hrabowski, and 
Bush and Bradford. that where the plaintiff has sued out out 
an execution and collected all or a portion of the judgment 
or decree, we will not hear the errors assigned by him on 
the judgment until the money collected by execution is re- 
funded. 

The facts set forth in the affidavit are not controverted. They 
are therefore admitted to be true, and we must require the plain- 
tiffs in error, who wish to assign error, to refund the amount 
they have received on their respective decrees, before they can 
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be allowed to proceed. But we will not dismiss the writ of 
error at this term. If they shall refund to Steele the amount 
they have received on their respective decrees by the next term 
of this court, the errors assigned, or which may be assigned, 
will then be heard, but if they fail to refund the money, the writ 
of error will be dismissed. 

In reference to the motion of some of the plaintiffs in error, 
we think it sufficient to say, that there is no rule of practice 
that will permit one plaiotiff in error to assign errors against 
his co-plaintiff, and thus to reverse the judgment or decree 
rendered against the defendant in error. It cannot be done; 
consequently a scire facias to Heard and Wife to hear errors 
would be unavailing and cannot be granted. 

Nor can we allow an amendment, or rather an alteration of 
the writ of error, so as to strike the names of Heard and Wife 
out of the writ as plaintiffs and make them defendants in error. 
The statute does not go so far. Writs of error may be amended 
by the record if the writ be defective, but in the case before us, 
the writ of error is not defective, and we cannot strike the name 
of one out of the writ as plaintiff and make him defendant in 
error, unless it appeared that he was improperly made a plaintiff 
in error, when the record showed that he should have been a 
defendant. This record does not show this to be the case. A 
decree was rendered in favor of all the plaintiffs in error, and 
they all joined in the writ of error. All that the plaintiffs, who 
desire to assign errors, can do, is to summon and sever from 
Heard and Wife, and to assign errors alone; but we apprehend 
that the errors assigned would necessarily produce the same 
result, as if Heard and Wife were defendants in error and the 
errors were assigned against them as well as against Steele. 
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SMITH er ats. vs. MARTIN’S EX’RS. 


1. A testator, after giving specific legacies to his wife and children, and seve- 
ral grand-children, children of a living daughter, bequeathed the residue 
of his property as follows: ‘‘ The remainder of my property, &., I give to 
be equally divided among my legatees, agreeably to the laws of the State in 
which I reside.” Held—That the words following the term, legatces, re- 
strict it to such of the testator’s legatees, as could have claimed his estate» 
had he died intestate, that is, to his wife and children. 

2. A judgment or decree will not be reversed for an error which is not pre- 
judicial to the party complaining. 


Error to the Orphans’ Court of Pickens. 


Tuts was a contest in reference to the proper construction 
to be placed on the last clause of the will of Alexander Martin. 
The words out of which the controversy arose will be found in 
the opinion. The court decided adversely to the grand-chil- 
dren of the testator, and they have sued out a writ of error to 
revise its decree. 


Ormonp, for*the plaintiffs in error: 

1. The Orphans’ Court erred in considering that there was an 
ambiguity in the last clause of the will of A. Martin. The 
word, ‘‘legatees,” considered in connection with the rest of the 
will, had a plain, intelligible meaning, clearly refering to the bene- 
ficiaries under the will. The additional words, ‘agreeably to 
the laws of the State in which I reside,”’ cannot by construction 
change it into a word of entirely different import. The max- 
im, Falsa demonstratio non nocet, applies in all such cases, and 
the false, or improper description will be rejected.— Thomas v. 
Thomas, 6 Term R. 675; Ashforth v. Bower, 3 Barn. & Adol. 
459, per Littledale, Justice ; Smith v. Galloway, 5 B. & Adol. 
51, per Parke, Justice; Mosley v. Massey, 8 East. 149; Wi- 
gram Ex. Evid. 81; 1 Greenl. Ev., § 287-8-9; Miller v. Tra- 
verse, 8 Bing. 239; Standen v. Standen, 2 Ves., jr. 589; Good- 
little v. Sauthern, 1 M. & S. 299. 

2. Whatever may be the meaning of the language employed, 
it cannot be explained by parol testimony. A latent ambiguity, 
that is, one which does not appear on the face of the will, but 
is raised by extrinsic proof, may be explained in the same way; 
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but an ambiguity in the will itself cannot be explained by ex- 
trinsic proof. These principles are fully explained in the ad- 
mirable judgments delivered in Hiscocks v. Hiscocks, 5 M. & 
W., 362, and Miller v. Travers, 8 Bing.; Gray v. Sharp, 1 
M. & K., 589; 1 Greenl. Ev., § 257-8-9, and the numerous 
authorities there cited ; Wigram on Wills, 104-187. Evidence 
of what the testator meant or intended by the use of particular 
expressions is never admitted.—1 Greenl. Ev., § 291; Brown 
v. Salstonstall, 3 Metc. 423. 

3. If the true meaning of the word, ‘legatees,”’ is distribu- 
tees, then the court decided wrong, as by its judgment the 
widow was excluded from all participation in the residue. 


Peck. for the defendants: 

1. By the word, “legatees,” in the residuary clause of the will, 
the testator meant distributees, and legatees in the proper sense 
of that word. This is manifest when the whole clause is con- 
sidered together—*t The remainder of my property, not before 
enumerated, and what I may hereafter come into possession of, 
I give to be equally divided among my legatees, agreeably to 
the laws of the State in which I reside.”’ If this is the true con- 
struction of this clause, then there was no ambiguity, and the 
court below should have decreed the property as it did, without 
any evidence but the will itself. But, 

2. If there was an ainbiguity, then the parol evidence was 
properly admitted to explain it.—1 Stew. 536; 8 Port. R. 204; 
10 Ala. 203-334. 


PARSONS, J.—The testator’s legatees are his wife and 
children, and several grand-children, who are the children of 
one of his living daughters. After specific legacies to each, he 
disposes of the residue thus: ‘ ‘I'he remainder of my property 
not before enumerated, and what I may hereafter come into 
possession of, I give to be equally divided among my legatees, 
agreeably to the laws of the State in which I reside ;”’ and he 
resided, it appears, in this State. If the word ‘ Jegatees”’ is 
to be taken in its literal sense, it applies to and includes his 
wife, children and grand-children who are mentioned in the will, 
to all of whom, by a previous part of the will, he had given 
legacies. But we think it appears by the will itself, that the 
testator intended the residue of his estate for such of his lega- 
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tees as it would have gone to in case he had died intestate—his 
wife and children only. ‘The residue consisted of personal es- 
tate. It was bequeathed ‘to be equally divided among my 
legatees, agreeably to the laws of the State in which I reside.” 
The word, legatees, which otherwise would have included all, 
was restricted, we think, to such of his legatees as might have 
claimed the residue under the statutes of distribution, in the 
event of his dying intestate, by the words that followed, * agree- 
ably to the laws of the State,” &c. Those words related either 
to the division or to the legatees. If to the division, they had 
neither meaning nor effect; for the division.was to be equal, ac- 
cording to the express language of the testator. But if they 
related to the legatees, then they have-both meaning and effect, 
as they are restrictive of the number of his legatees who are to 
take the residue. We do not feel at liberty to reject words 
which have a clear meaning and effect, and which are consistent 
with what he probably intended. We could only reject them 
upon the clear impression that they were used without meaning 
and without an object. 

The children claim the whole residue, and, their counsel re- 
fers us to Bell & Wife v. Hogan, 1 Stew. 536; Heirs of Capal 
v. McMillan, adm’r, 8 Port. 204; Eddings et al. v. Long, 10 
Ala. 203, and Bell & Wife v. Mason’s Adm’r, 10 ib. 334, and 
other authorities, and contends that the parol evidence which 
was given in the Orphans’ Court, and which consisted of the 
testator’s declarations that he intended the residue for his chil- 
dren, was admissible to explain an ambiguity in the will, the 
counsel contending that there is an ambiguity in respect of the 
word “legatees.” But the authorities cited by the counsel for 
the grand-children are conclusive, in our judgment, against the 
admissibility of parol evidence of the testator’s declarations. 
There was certainly no latent ambiguity. There was error, 
therefore, in admitting the evidence and in excluding the testa- 
tor’s widow, but she is no party to this writ of error, and this 
error has worked no injury to the grand-children, since they are 
excluded by the will, according to the construction we have 
above placed upon it. The decree of the Orphans’ Court is 
consequently affirmed. 
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PERRY vs. GRAHAM. 


1. A deed of gift is good as between the parties, although not proved and re- 
corded as the Statute prescribes. 

2. Where the question at issue is whether or not the gift of aslave had been 
perfected before the marriage of the donee, the fact that the donor was op- 
posed to the marriage is wholly irrelevant. 

8. The declarations of a third person, whilst in the possession of property, 
explanatory of the nature of the possession, are admissible in evidence as 
part of the res geste. , 

4. But such declarations cannot be admitted for the purpose of proving the 
manner in which title was acquired. 

5. The opinion of a witness as to what the facts prove is not admissible. It is 
the province of the jury alone to draw conclusions. 

6. The declarations of the wife, in reference to the title of a slave, over which 
she is merely exercising control as a domestic in the family, are not admis- 
sible against the husband. 

7. The simple fact of marriage, without any thing further, does not constitute 
the husband, within the meaning of the Statute, a purchaser of property 
held by his wife under a pretended loan for three years, without demand, 
&c., on the part of the lender. 


Error to the Circuit Court of Perry. Tried before the 
Hon. Geo. D. Shortridge. 


Tuts was an action of detinue brought by the plaintiff against 
the defendant in error to recover the possession of a slave. ‘The 
plaintiff claimed title under an alleged parol gift from Joseph B. 
Chambers to his grand daughter, Frances McKewall, with 
whom the plaintiff intermarried in February 1847, and who died 
in the month of December following the marriage. It appears 
from the bill of exceptions that the slave in controversy was pur- 
chased in the year 1842, by the said Joseph B. Chambers, 
with the avowed intention of giving her tothe said Frances Mc- 
Kewall, at a sale of the estate of Wm. J. McKewall, and was 
left by him in the possession of the defendant in error, who 
was the administrator on said estate, from that time until after 
the marriage of the plainuff and the said Frances; that the said 
Frances lived with the defendant from 1242 until her said mar- 
riage and most of the time after, he:being her step father, and 
that, during the whole time, she exercised many acts of owner- 
ship over the slave, but as to whether she had the possession, or 
it was in the defendant, was a disputed fact on the trial. Ow 
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the 22d June 1847, the said Joseph B. Chambers, in execution 
of his previously avowed intention, made a deed of gift by which 
he conveyed the slave to the defendant in trust for the sole and 
separate use of the said Frances, then the wife of the plaintiff, 
for and during her natural life, with remainder to her children, 
and if she should die without leaving any at the time of her 
death, then to her surviving brothers. This deed was recorded 
on a probate taken by the clerk of the County Court. The said 
Frances died without having bad a child, leaving three brothers 
surviving. On the trial the deed of gift was offered in evidence 
and objected to by the defendant on the ground that it had not 
been properly proved and recorded, and that his marital rights 
had previously attached, by the possession of the slave by the 
said Frances before and after the marriage, but the court over- 
ruled the objection and the deed was admitted. The defendant 
was allowed to prove that Joseph B. Chambers was dissatisfied 
at the marriage of the said Frances, and would not have given 
his consent to it, had he known that it was about to occur; the 
proof was objected to by the plaintiff. The plaintiff offered to 
prove by a witness that, at .a time when the slave was in her 
possession, the said Frances said that the slave belonged to her; 
also that her grand father gave the slave to her; to each portion 
of this testimony the defendant objected, and his objection was 
sustained.by.the eourt. The plaintiff further offered the an- 
swer ‘of a-witness, in which the witness said, “ judging from cir- 
cumstances, I would say that she (the slave) was in the posses- 
sion of Miss McKewall,” which answer was, on the objection 
of the defendant, excluded by the court. The plaintiff further 
offered to give in evidence the declarations of the defendant’s 
wife, touching the title to the slave, whilst the slave was in ber 
possession, and waiting on her, but the court rejected the proof. 
The plaintiff asked the court to charge the jury—1st. That if 
they believed from the evidence that the slave sued for had 
been permitted by the said Joseph B, Chambers or his agent, 
the defendant, to remain in the possession of the said Frances for 
three years previous to her marriage with the plaintiff, without 
demand made and pursued by due course of law, the plaintiff 
would be considered a purchaser within the statute of frauds 
and entitled to recover—2d. That if said slave was in the pos- 
-@ession of said Fraoces when the treaty of marriage commenced, 
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and said Chambers suffered her to remain there during the 
pendeucy of such treaty, and gave no notice of his rights, know- 
. ing that the said treaty was in progress, then the plaintiff was 
entitled torecover. ‘The court refused to give either of these 
charges, and gave charges substantially the reverse of the first, 
varying slightly in the language used. 

To the several rulings of the caurt, ta.the refusal to charge 
as requested, and to the charges given, the plaintiff excepted, 
and now assigns them as error. 


I. W. Garrort, for the plaintiff in error. 
No counsel for the defendant. 


CHILTON, J.—Perhaps we can with Jess prolixity inves- 
tigate the alleged errors, in the order in whieh they are pre- 
sented by the bill of exceptions; and, 

1. The Circuit Court did not err in admitting the deed of 
gift from Chambers to Graham, the trustee, for the use, &c., of 
Mrs. Perry, to be read to the jury. It is true the deed is not 
to be regarded as a recorded instrument; having been acknowl- 
edged vefore the clerk of the County Court, whereas the statute 
requires such deeds to be “ acknowledged or proved by one or 
more witnesses, in the Circuit or County Court of the county, 
wherein one of the parties lives.” -—Clay’s Dig., 255, § 2; Sew- 
all v. Glidden, 1 Ala. 52. This statute was designed to pre- 
vent frauds upon creditors and subsequent bona fide purchasers 
from the donor, and as no person filling either class has any 
connection with this suit, we do not see how the statute has 
any application. The deed is good as between the parties, with- 
aut registration—(Sewall v.Ghidden, 1 Ala. 52; Myers v. Peck, 
2 ib. 648; McRea v. Pegues, 4 ib., 158; Foster v. Mitchell, 15 
ib., 571,)—and considered in connection with the proof made 
ia the cause, both before and subsequent to its introduction, 
conducing to show a title to the slave in the grantor, it was 
clearly admissible, as relevant to the issue involved. 

2. We cannot percieve what influence the proof of Cham- 
bers’ opposition to the marriage of his grand daugliter to the 
plaintiff could legitimately have bad upon this cause. If he 
had perfected a gift of the slave to Mrs. Perry before the mar- 
riage, he had no power longer over the property, and conte- 
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quently his favor or opposition to the marriage would be wholly 
unimportant, as affecting the title to it. If after the marriage 
he had the right to dispose of the slave by deed to the separate 
use of Mrs. Perry, the fact being conceded, the motive’ which 
prompted him thus to execute the deed becomes unimportant, 
So that we conceive the fact, that the donor would have opposed 
the marriege of his grand daughter, had he been apprised that it 
was about to occur, to be incapable of affording any reasonable 
presumption as to the title to the slave, and calculated to mis- 
lead and prejudice the minds of the jury.—1 Greenl. Ev., § 52. 

3. The Circuit Court clearly misconceived the law in exclu- 
ding the declaration made by Miss McKewall, when in possession 
of the slave, that she belonged to her. This declaration was 
explanatory of the possession and was clearly admissible by nu- 
merous adjudications of this court.—See the authorities cited on 
the brief of plaintiff’s counsel, and Nelson v. Iverson, 17 Ala. 
216; Hadden’s Ex’rs v. Powell, ib. 314; Mobley v. Bilberry, 
ib. 428; Thomas v. Degraffenreid, ib. 602; Garey v. Terrell, 
9 ib. 206 ; McBride et al. v. Thompson, 8 ib. 650. 

4. But what she said about her grandfather having given the 
slave to her, is not explanatory of the possession, but of the 
manner in which she acquired title to the slave, and falls within 
another rule, well established by numerous decisions, that decla- 
rations of the party in possession, going beyond an explanation 
of his possession. and constituting no part of the res geste, should 
be rejected. See the rule exemplified in Nelson v. Iverson, 17 
Ala. 216; Hadden’s Ex’rs, v. Powell, ib. 314, and Thompson 
v. Mawhinney & Smith, ib. 362. This portion of the deposi- 
tion was properly excluded.—See also, McBride & Wife v. 
Thompson, supra. , 

5. The court also properly excluded the conclusion or opin- 
ion of the witness as to the posssssion of the slave in controversy. 
It was the appropriate office of the jury to draw the conclu- 
sion as to the fact of possession from the circumstances devel- 
oped in evidence and upon which the witness predicated bis 
opinion. The law does not permit that the witness should be 
put in the place of the jury to draw conclusions for them.—Her- 
tick vy. Lapham, 10 Johns. 281; Donnell v. Jones, 13 Ala. 
490, 511; 2 Phil. Ev., C. & H. note 759, et seq. 

6. In respect to the declarations of Mrs. Graham, the wife of 
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the defendant, it is only necessary to observe, that ordinarily the 
admissions or declarations of the wife will only bind the husband 
in cases where she has authority to make them, as in cases of 
agency, (1 Greenl. Ev., § 185; 2 Phil. Ev., C: & H. notes, p. 
+152, note 160,) and that in this case, it does not appear the 
husband had delegated to the wife any such authority. On the 
contrary, we may well conclude that the husband and wife were 
living together and the declarations were made by the Jatter 
while exercising that control over the domestics which usually 
devolves upon her. Such control and possession do not 
make her declarations evidence against her husband, in regard 
to the title to such property, as that it belonged not to her, but 
to the wife of the plaintiff. 

-7. The only remaining question, which it is necessary for us to 
consider, is, should Perry, the husband, in consideration of the 
marriage .with Frances McKewall, be deemed a purchaser in 
the contemplation of that clause in the statute of frauds which 
declares, that-**when any loan of goods and chattels shill be 
pretended to have been made to any person, with whom, or 
those claiming under them, possession shall have remained by 
the space of three years, without demand made and pursued hy 
due course of law, on the part of the pretended lender, &c., 
the same shall be taken as to the creditors aad purchasers of 
the person aforesaid so remaining in possession, to be fraudu- 
Feat avithia this act, and the absolute property is with the posses- 
sion, unless such loag, &c., be declared by will or deed in wri- 
ting, proved and recoded,” &c.—Clay’s Dig. 4 2, p..255. 

We readily concede that marriage is a valuable consideration 
to support a contract, and that it may be deemed as much more 
valuable than money, as.it.more, permanently affects the happi- 
ness and prosperity of the, parties,,and imposes duties and obli- 
gations from which there.is no escaping; and bad Mrs. Perry 
before her marriage entered into a settlement or anti-nupiial con- 
tract, disposing of the slave in question, we are not prepared to 
say, the husband, who should claim under such contract in con- 
sideration of the marriage, would. not be regarded as a purchaser 
for a valuable consideration within the contemplation of the act. 
But it is improper that we should decide that question now, as 
it does not arise. In this case, there was no contract or agree- 
tment whatever in regard to this slave—nothing to show that the 
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husband was in the least iaduced to contract t 
the question is simply whether the marriage 


wife under a pretended lvan for three years 
&c., on the part of the lender. 


rule of construction requires, that words, 


strued, it is very clear the Legislature meant 


valuable consideration.—See Toml. Law. Dic. 


est than the wife had at time of the marriage. 











The other points raised by the charges asked and those given by 


he marriage under 


the belief that this slave belonged to his intended wife; so that 


constitutes him a 


purchaser, in the meaning of the statute, of property held by his 


without demand, 


Marriage, say the law writers, is a gift of the wife’s personal 
chaitels in possession to the husband.—Co. Lit. 351 6; Clan- 
cy’s Hus. & Wife, 2. The law, as an incident to the marriage, 
vesis such property in the husband, and it cannot be said to pass 
to him by virtue of a sale fram the wife in consideration of the 
marriage. True, in the strict technical sense, he may be said 
ty be a purchaser, or to come to the wife’s property by purchase, 
as in that sense every estate is by purchase, unless it be by de- 
scent. But it is very clear that this is not the sense in which 
the Legislature used the term, ‘ purchaser,” in thig act, oiher- 
wise, it would include an estate by gift, escheat, and the like, 
which would fall within the technical meaning of the term. ‘The 


in an act of the 


Legislature which do not relate to a technical subject, should 
be understood in their popular sense.—9 Bacon’s Abr., (bouv. 
edit.,) 233; Macy v. Raymond, 9 Pick. 285; King v. Pease, 2 
B. & Adol. 30;5. C., 24 Eng. C. L. Rep. 17. ‘hus cou- 


by the term, pur- 


chaser, one who acquires the property by bargain and sale fur a 


Tit. ** Purchase.” 


The view here taken does not in the least conflict with the 
numerous cases, which hold that an intervening marriage may 
operate ex post fucto to validate a previous voluntary conveyance 
to the wife, even as against creditors or subsequent purchasers 
from the grantor, if the marriage be bona fide and there be no 
actual intention to defraud. In the case before us, there is no 
previous agreement upon which the consideration of murriage 
can attach, so as to make it valid. ‘The simple question is, 
whether the marriage so operates, as under the statute to vest 
the absolute property in the husband, by reason of the tiree 
years previous permissive possession of the wife. We areclear 
that it does not, and that the husband acquired no greater inter- 
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the court are substantially covered by the views above expressed, 
and we conclude the court did not err in refusing the charges 
asked and in giving those excepted to. But for the errors pre- 
viously noticed, the judgment must be reversed and the cause 
remanded. 





HOPPER, Apm’r, vs. STEELE. 


1. If an administrator or executor, having no authority to do so, either by 
order of the Orphans’ Court, or the will, sell the property at private sale, 
the sale is illegal and void as to the distributees and creditors of the cstate. 
(Darean,'C. J.—dissenting, and holding that the sale is voidable merely, 
and is to be treated as valid until avoided by them.) 

2. But the administrator or executor, who makes such a sale, being in pari 
delicto, is estopped from denying its validity, and cannot, therefore, :main- 
tain an action for the recovery of the property. 

8. The sale, being void as to the distributees and creditors, and operating 
merely as an estoppel upon the administrator or executor, who made it, it 
follows that the title to the property is not thereby changed, and that when 
a party, capable of suing, succeeds to the administration, the right cf ac- 
tion immediately attaches in him, and he may recover the property from 
the purchaser or one claiming uader him.—(Darean, C. J., dissenting.) 

4. In such case, there being no right of action in any one during the con *inu- 
ance of such administrator’s or executor’s term of office, the statute of 
limitations does not begin to run until the appointment of his successur. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Nathan Cook. 


Tue plaintiff in error, as administrator de bonis non, wiil) the 
will annexed, of Richard 8. Hickman, deceased, brought his 
action of detinue against the defendant in error, to recover the 
possession of a certain slave. The facts appear in the opinion 
of the court. 


Warts & Jackson, for the plaintiff in error: 

1. The statute of limitations never begins to run until there 
is some person in existence authorised to sue—(see Jolinson, 
adm’r, v. Wren, 3 Stew. 172)—nor until a right of action 
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accrues.—See Neal v. Cunningham, 2 Port. 171; Thoringtoa 
v. Lucas, 7 Ala. 605; Chitty on Bills, 609, and notes 1 and 2. 

2. An administrator has no right to dispose of property of 
the estate at private sale. If he does so, the sale is absolutely 
void, not merely voidable-—See Weir v. Davis, 4 Ala., 442; 
Dearman v. Dearman, 4 ib. 521; Ventris v. Smith, 10 Peters, 161; 
Fambro v. Gant, 12 Ala. 298, and authorities therein cited. 

3. Where one, being an administratrix, marries, and her hus- 
band sells at private sale, or sells, without an order from the Or- 
phans’ Court, the property of the estate during coverture, she 
and her husband cannot, whilst they remain administtatrix and 
administrator, nor can she after her second husband’s death, 
mainiain suit to recover the property thus sold.—Pistole v. 
Street, adm’r, 5 Port. 64; Fambro v. Gant, supra. 

4. The universal rule of law is, that heirs cannot bring suit 
to recover property belonging to deceased.—See Kelly’s Heirs 
v. Kelly’s Adm’r, 9 Ala. 908, and authorities there cited; 
Woodin v. Bagly, 18 Wend. 453; Miller v. Kastman, 11 Alad 
609; Welch v. Welch, 14 ib., 76. And the general rule in 
equity is the same as at law.—See Miller v. Eastman, 11 Ala. 
609, and authorities there cited; Bradford v. Felder, 2 McCord, 
162; Jenkins v. Freyer, 4 Paige, 47, and authorities. This 
case is not within the exceptions to the rule. 

5. The legal title is vested in the administrator de bonis non 
of all the personal estate unadministered by the administrator in 
chief.—See Kelly’s Heirs v. Kelly’s Adm’r, supra; Ventris v. 
Smith, 10 Peters, supra, and other authorities to same point to 
be found passim. And he has the right to maintain a suit at 
law for all such property, even although it has been fraudulently 
disposed of by the previous administrator, if it can be identified. 
See Swink’s Adm’r v. Snodgrass, 17 Ala. 653. Can this case 
be distinguished, in principle, from the one at bar? 

6. It follows from the above positions, that in this case there 
was no person in existence authorised to maintain suit until the 
appointment of the administrator de bonis non, and therefore the 
statute of limitations did not commence running until bis Bp- 
pointment. 


Stone & Jupee, for the defendant: 
1. The administrator de bonis non has no right to centrol er 
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possess himself of the assets which were administered. wasted, 
or converted by his predecessor.— Wernock v. McMurdo, 5 
Rand. 51; Judge of Benton County v. Price, 6 Ala. 3€; Nolly 
v. Wilkins, 11 Ala. 872; and the Act of 1806, Dig. 221, 4 4, 
applies only to removed administrators— Willis v. Willis, 9 Ala. 
721; Fisher v. Bassett, 9 Leigh, 119; Johuston v. Lewis, Rice 
Eq. 40; Neal v. Haythorp, 3 Bland, 551. 

2. An administrator, by a derastavit, or by using the assets in 
a manner inconsistent with his trust, subjects them to the pay- 
ment of his individual debts.— Williamson v. Branch Bank at 
Mobile, 9 Ala. 906. 

3. The administrator de bonis non can have no greater right 
to call on the transferee of an administrator in chief, who has 
converted the assets, than he has to call on such administrator 
himself, 

4. The defendant in error has been in the undisturbed, ad- 
verse possession of the property for twenty years; but if the court 
should be of the opinion that the statute of limitations does not 
run in this case, then we contend that the charge of the court 
worked no ‘injury to plaintiff in error, as it is shown by the re- 
cord that he never can recover. For such harmless error, the 
court will not reverse.—Smith v. Houston, § Ala. 737—also, 11 
Ala. 149, and many other decisions of this court. 


CHILTON, J.—The testator died in the year 1827, his wife 
qualifying as his execotrix. She married John Davidson io 
1828, who sold Hannah, one of the slaves belonging to said 
estate, to John Steele at private sale. John Steele immediately 
took possession of said slave, and afterwards, in 1830 or 1831. 
sold said slave to the defendant. The negro sued for is the 
child of said Hannah and has been in the defendant’s posses- 
sion since the year 1830, and, we are left to infer, was born of 
Hannah since her sale by Davidson to John Steele’ The will 
of. Hickman did not authorise a private sale, nor was there any 
order or authority given by the Orphans’ Court, authorising 
Davidson or his wife, the executrix, to dispose of the slave. In 
1831, John Davidson died, and his said wife continued to be 
the executrix of Hickman’s estate, until the 20th February 1849, 
when she resigned and the plaintiff in this suit was appointed 
administrator de bonis non, cum testamento annexo. The court 
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charged, under the above state of facts, that the statute of limi- 
tations constituted a complete bar. 

1. It is well settled by the decisions of this court, that if the 
administrator or executor, having no power to dispose of the 
property by the will, sell at private sale, such sale is void.— 
Weir v. Davis, 4 Ala. 442; Dearman v. Dearman & Coffinan, 
ib. 521; Fambro v. Gant, 12 ib. 298; Clay’s Dig. 223, § 13; 
Ventris v. Smith, 10 Pet. 161. 

2. Though such sale is void as against the cestuis que trust, 
the distributees and creditors, the adminisirator who makes it can- 
not take advantage of his own wrongful sale to set it aside, but 
creates by such sale an estoppel personal to himself. _Pistole v. 
Street, 5 Port. 64; Fambro v. Gant, supra. The contract is 
illegal, but having been executed and the parties in part delicto, 
the law will not interfere as between them, (Black & Manning v. 
Oliver, 1 Ala. 449;) and as the wife, executrix, is concluded by 
the act of her husband, whom she marries pending her fiduciary 
character, she is bound by his estoppel, for it is her act as well as 
his.—2 Wm. Ex’rs, 632-3; Pistole v. Street, supra. 

3. As the private sale does not change the property out of 
the estate, but merely destroys the right of action by the admin- 
istrator, who shall not be allowed to aver against his own sale, 
when a party succeeds to the estate who may sue, the right of 
action immediately attaches in him, and he can recover the pro- 
perty, for it remains in specie and has never been administered 
by the administrator-in-chief; for a void act cannot amount to an 
administration. When I say void, I mean void as to all persons 
interested, except the immediate parties to the act.—Swink’s 
Adin’r, v. Suodgrass, 17 Ala. 653. 

4. The statute of limitations never begins to run unless there 
is some one in existence capable of suing. ‘* Contra non valen- 
tem ayere non currit prescriptio.”’—Murray v. East India Co., 
5 B. & Adolph. 204; Angel on Lim. 55; Pothier Traut deg 
Obligationes, 645. 

As then the sale, by virtue of an express statute, does not di- 
vest the estate of the property in the chattel, and the administra- 
tor-in-chief or executor estopped himself by his own act from 
suing, to which act alone the defendant must look for his title, 
and no right of action vested in any one until the appointment 
of an administrator de bonis non, which appointment was within 
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six years from the time the suit was commenced, and as the 
cases of Swink’s Adm’r v. Snodgrass, and Ventris & Smith, 
supra, hold the administrator de bonis non may sue, I conclude 
the statute of limitations is no bar, and think the judgment should 
be reversed. 

It may be said, Swink’s Adm’r v. Snodgrass goes upon the 
ground of fraud in the administrator-in-chief. Be it so. I see 
no difference between a sale made in violation of his trust, and 
in the teeth of the statute, and that case. In neither case does 
the tortious conversion amount to an administration, except at 
the election of the distributees in a settlement with the adminis- 
trator-in-chief, as was held in Kavanaugh v. ‘Thompson, 16 Ala. 
818, or at the election of the administrator de bonis non, who 
represents them, and is liable unless he acts in good faith in 
making the mest beneficial election. 


PARSONS, J.—After examining all the authorities to which 
we have been refered and some others, I teel constrained to con- 
cur in the foregoing opinion. The case of Pistole v. Street is 
a direct authority to the point, that the second husband of Hick- 
man’s administratrix, in his life time, or she herself after his 
death, could not recover the negro that he sold at private sale, 
under which sale, Mr. Steele, the defendant in this case, holds 
the negro that is now sued for. As determined in the case of 
Pistole v. Street, the sale, thongh contrary to the statute, was 
not void to all intents and purposes, though it would be void at 
the instance of the distributees and others interested in the estate. 
It bound the husband of the administratrix who made the sale, 
and it bound her. Therefore, no action ever accrued to them, 
during their joint lives, or to her after his death, to recover the 
slave that was sold by him. This is manifest from the principles 
of the English law, but, according to that law, it is also manifest 
that ag Mr. Steele holds under an honest purchase from the hus- 
band of the administratrix, his title is good against all persons, 
not claiming paramount to the testator. Here, however, the 
sale was illegal, because in violation of the statute. ‘The ques- 
tion, therefore, is, whether the administrator de bonis non can 
recover the slave, notwithstanding the sale by the husband of the 
first administratrix? This is not an open question here ; it was 
settled in principle in Swink’s Adm’r v. Snodgrass, 17 Ala. 653. 
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In that case it was held, that where assets of the estate’ had 
been fraudulently disposed of by the first administrator, without 
consideration, an administrator de bonis non might recover them, 
if they could be identified, by an action at Jaw. That was be- 
cause they were fraudulently disposed of, without consideration. 
In the present case, the property was illegally disposed of, for a 
consideration, it is true, but it was not a consideration to the 
distributees, unless they elected to take it, of which there is no 
evidence, nor was it a consideration to the administrator de bonis 
non. Afier this explanation, the two cases are, I think, the 
same in principle. Swink’s administrator fraudulently disposed 
of some of the property of the estate to another person. In 
this case, the administrator, in right of his wife, illegally dis- 
posed of the slave in question to another person. This dis- 
position, in each of the cases, concluded the administrators 
who made them, but was void as against the distributees and 
others interested in the estate. The disposition in each of the 
cases was a conversion, or as it is sometimes called, an admin- 
istration, for which the administrators would be held liable to 
distributees, creditors, and others interested in the estate. But 
this the distributees and others iaterested in the estate may 
waive, and pursue the property disposed of. The difficulty with 
me is, in the question whether the administrator de bonis non is 
not concluded by a sale made by his predecessor, whether 
frandulent or illegal. But as it was settled in the case of Swink’s 
Adin’r v. Snodgrass, that he is not, where the sale was fraudu- 
lent, I feel bound now to hold that he is not, if the sale be ille- 
gal, for I cannot perceive a substantial difference, in this respect. 
The result is that an administrator, in respect of selling the pro- 
perty of the estate, is put upon the statute for his authority, and 
like other special agents, he must act according to the letter of 
his authority, or his acts are void against every person but him- 
self. Upon this view, the question of the right of an adminis- 
tor de bonis non to recover what his predecessor had thus con- 
verted or administered, (a question which has elsewhere been 
settled in the negative very frequently,) is not the same that it is 
in England and in the States of this Union, in which there is no 
such statute. But itis a question in which I felt great difficulty, 
notwithstanding the statute. I did not sit in the case of Swink’s 
Adin’r v. Snodgrass, but I am not now disposed to depart from 
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it. It is founded, indeed, on recent English authority, which 
seems to sustain it. 

Then, no action at law accrved in favor of any one to recover 
the negro in question, until Hickman’s administrator de bonis 
non was appointed, which was within the last six years before 
this suit was brought, and consequently, the statute of Jimita- 
tions is no bar. The judgment must therefore be reversed 
and the cause remanded. 


DARGAN, C. J.—In the case of Pistole v. Street, 5 Port. 
64, this court decided that where a woman, being administratrix, 
married, and her husband during the coverture sold the personal 
estate of the intestate at private sale, she could not after the 
death of her husband recover the goods back as administratrix. 
In the case of Fambro v. Gant, 12 Ala. 298, it was also decided 
by this court that no title passed to the purchaser by a private 
sale of the goods of the intestate made by an administrator, al- 
though the administrator is estopped by his own act from recov- 
ering them back ; nor can he by suit coerce the payment of the 
purchase money, although the purenaser retain; the possession of 
the goods. ‘These two decisions, in my humble judgment, are 
incompatible with each other, and the last asserts propositions 
that cannot be reconciled with the principles of law, nor the dic- 
tates of common justice. For if an administrator should sell 
the goods of his intestate, at private sale, notwithstanding our 
statute, he may be charged with the value of the goods at the 
instance of creditors or distributees; and if he be thus charged 
with the goods, is he not to recover the price from his purcha- 
ser? Are we to hold that the purchaser in such a case has ac- 
quired title without paying the price? This court has decided 
that the administrator is estopped from recovering the property 
back, that he cannot recover the purchase money, and also that 
the distributees may elect to charge him with the price agreed to 
be given.— Kavanaugh & Wife v. Thompson et al., 16 Ala.S13. 
Thold that these decisions cannot be reconciled with each other, 
or permitted to stand, without producing results that all would 
at once pronounce to be as repugnant to law as to justice. I 
can never bring my wind to assent to the proposition that an 
administrator shall be liable to be charged with the value of 
goods, sold by him at private sale, and yet deprived of all rem- 
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edy to recover back the goods or the price agreed to be given 
for them. I, therefore, must lay down a rule for myself, and 
although it is opposed to high authority, I shall cheerfully sub- 
mit to the test of time to determine its correctness. At com- 
mon law, it is clear that an administrator could sell goods of the 
deceased at private sale, and such an act would be a full admin- 
istration of them. The purchaser would get a good title, and 
the administrator the price. But by our statute, it is enacted, 
‘‘ That it shall not be lawful for an executor, administrator, or 
guardian, to take the estate, or any part thereof, of any testator 
or intestate at its appraised value, or to dispose of the same at 
private sale, unless directed by the will of the testator; but in 
all cases, where it is necessary to sell all, or any part of the 
personal estate of any testator or intestate, it shall be the duty of 
the executor or administrator to apply to the Orphans’ Court of 
their county for an order of sale, and upon obtaining the same, 
to advertise the time and place of such sale, at three or more 
public places in the county, at least thirty days previous to the 
day of sale; and then proceed to sell the same at public sale to 
the highest bidder, giving at least six months credit—the pur- 
chaser giving bond with approved security.” What influence 
does this act have upon a private sale by an administrator of the 
goods of the deceased? If it renders the sale entirely void, 
then I should hold that the administrator could reclaim the 
goods, for if the sale was void in toto, no title passed to the pur- 
chaser. But it cannot be denied by any one that notwithstand- 
ing this act, the legal title to the goods of an intestate vests in 
the administrator, not in the distributees. The administrator is 
a trustee, holding the legal title for the benefit of creditors and 
distributees. If he assign the legal title to another, it will pass 
as against him, as the legal title will pass by the assignment of 
any other trustee. The statute did not intend to affect in any 
manner the legal title. It was passed for the benefit of distri- 
butees and creditors, who are merely the cestuis que trust ; and 
being intended for their benefit, they can take advantage of it, 
and set aside the sale, but no other person can. If they see fit 
to receive the price of the goods, instead of the goods in specie, 
the sale is confirmed by them, and the title of the purchaser is 
complete, as it is good against all the world by the sale of the 
administrator, save creditors and distributees, who, by virtue of 
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the statute, can claim to set it aside. The sale then of an ad- 
ministrator is not absolutely void, but is voidable merely at the 
election of creditors or distributees, and being voidable and not 
void, the administrator can recover the price agreed to be given, 
unless the sale has been avoided by those who have the right to 
set it aside. The purchaser may hold the goods against all the 
world, except as against the distributees, legatees, or creditors. 
If none of them set it aside, no one else can. If they 
do, the purchaser must then look to the administrator for in- 
demnity. Holding these views, justice can be dealt out to all, 
but if we hold otherwise, injustice must follow, such as neither 
the statute nor common law intended. 

But, it is insisted that this view is in conflict with the decis- 
ion made at the last Term, of Snodgrass and Swink’s Adiminis- 
trator. In that case, the administrator-in-chief attempted fraudu- 
lently to alien the goods of the deceased, the pretended pur- 
chaser colluding with him, without having paid any thing for 
them, or having agreed absolutely to do so. We held such a 
sale void, as well against the administrator de bonis non as against 
the creditors and distributees, and that it was so, [ think, is fully 
shown by the authorities cited in the opinion delivered in that 
case. The only question, indeed, was whether the ad:ainistra- 
tor de bonis non should be driven into a court of equity that he 
might take advantage of the fraud. I saw then and still see no 
reason why a court of law could not take cognizance of the fraud 
and hold the pretended sale void. But in the case before us, 
there is no fraud; at common law the sale would have been per- 
fectly good, and the question is, how far is it affected by the 
statute? The statute, in my judgment, should be construed in 
reference to the rights of those, whose interest might be injured 
by a private sale, to-wit, distributees, legatees, and creditors. 
At their instance the sale should be set aside, but not at the in- 
stance of any one else,—that is, the sale is void, if they see fit 
to avoid it; if they do not, it is valid against the world. If this 
view be correct, it follows that the sale is not absolutely void, a 
mere nullity, but voidable only, and will remain valid until 
avoided. Holding this to be the correct construction of the 
statute, I can see no conflict between the case of Swink’s Adm’r 
v. Snodgrass, and the view here taken. In that case, the ad- 
ministrator de bonis non could set aside the sale for fraud at com- 
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mon law, but as there is no fraud in this case, the sale can be 
set aside by force of the statute alone, and the administrator de 
bonis non cannot invoke the aid of the statute. As as to him, 
the sale of the negro was a valid act—a complete administration, 
and he derived no title to. the slave by virtue of his letters of 
administration. 

I, therefore, think the judgment should be affirmed, not be- 
cause the statute of limitations was a bar to the action, but be- 
cause the plaintiff failed to show any title whatever. 
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ABATEMENT. 

i, Tue death of the defendant in error in a personal action, pending a 
writ of error in this court, does not abate the suit, but it may be re- 
vived under the statute in the name of his personal represeutative.— 
Pope v. Welsh’s Adm’r, 631 

2. Where the defendant in an action of crim. con sues out a writ of error 
to reverse the judgment rendered against him, and dies before errors 
assigned, the suit may be revived in this court, under the statute, in 
the naine of his persoual represeutative.—Coz’s Adm'’r v. Whitfield, 738 


ACCOUNT CURRENT. 

1, The term, account current, in its usual mercantile sense, impl:es an 
account, which coatains items of debit and credit between the par- 
ties. from which the balance due to the one or the other is, or can be 
ascertained.— Wilson v. Calvert, Adm’r, 274 


ACCOUNT, OPEN. 

1. An Accoant—whether of one or more items—founded on a contract, 
some term of wich is left unsettled by the parties, is an open ac- 
count, and to such the statute of limitations of three years applies.— 
Mims Exr’s v. Sturtevant, 360 


ACTION. 
1. .Where an agent places notes, belonging to his principal, in the hands 
of an attorney for collection, and takes a receipt therefor to himself, 
he may, wheu the mouey is collected, maintain an action for it in his 
own uame.—Moore § Jones, Adm’rs, v. Henderson, 232 
It is ofteu a matter of difficulty to determine whether an action is 
in form ex contractu or ex delicto. Perhaps the best criterion is this; if 
the cause of action, as stated in the declaration, arises from a breach 
of promise, the action is ex contractu, but if from a breach of duty, 
growing out of the contract, it is in form ex delicto and case.— Wilkin- 
son V. Moseley, 288 
3. The bond of a sheriff. payable to the person, who for the time being 
holds the office of Goveruor, in his official character, and his succes- 
sors in office, is to be regarded as payable to the office, and not to the 
person of the incumbent, and a suit upon it in his individual name 
cannot be maintained.—Bagby, use, §c., v. Baker et als. 653 
4. If a bond be paid by a third person, at the request of the obligor, a 
suit cannot be afterwards maintained upon it in the name of the ob- 
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ligee for the use of the person by whom such payment was made.— 
Simmons & Wife v. Walker, use, §c., 664 
5. Ifa sheriff sell land under execution, and consummate the sale by 

executing a deed to the purchaser, the execution, unless the sale is 
set aside, must be considered as satisfied to the extent of the sum 
bid, although the sheriff may not have received the purchase money; 
and being satisfied, the sheriff is liable to the plaintiff, and not to the 
defendaut in the execution, for failing to collect it.—Moore v. Bar- 
day, 672 
See Banxrurt, &c., 1, 2. 

Bi.us or Excuanee, &c., 12. 

Executors anp ADMINISTRATORS, 14, 15, 18. 

GuaDIAN AND Wanrp, 3. 

Partners, &c., 1. 


ADVANCEMENT. 

1. The advancement of the husband, the wife living, is an advancement 
of the wife, and after her death should be charged against those, who 
occupy the same relation to the estate of him, by whom such advance- 
ment was made, that she would have occupied, if living.— WVilson’s 
Heirs v. Wilson’s Adm’r, | 176 

2. And in such case the advancement must on final settlement be 
bronght into hotchpot by the representatives of the wife before they 
cat be allowed to particrpate in the distribution. Ib. 

3. Infants of themselves are incapable of electing whether they will ac- 
count for advancements, or be excluded from the distribution, on final 
settlement of the estate, and their exclusion, without the previous ap- 
pointment of a guardian ad litem to represent them, and protect their 
interests, is, therefore, erroneous. (Overruling Parks v. Stonum, 8 
Ala. 752, so far as it asserts a contrary doctrine.) Ib. 


ADVERSE POSSESSION AND DISSEIZIN. 
1. The perception of the eutire profits by one tenant in common is 
not of itself sufficient to divest the possession of his co-tenant, nor are 
acts of owenership hy one tenant in common necessarily to be con- 
strued into acts of disseizin; but an undisturbed and peaceable oc- 
cupancy of the premises by one for near thirty years, under an ex- 
clusive and notorious claim of title, without any payment of rents 
and profits, or any acknowledgement of the right of the other, is suffi- 
cient to raise the presumption of an actual ouster.—Johnson et als. v. 
Toulmin et als. 50 

2. Where one tenant in common of an equitable title, after the aban- 
donment of possession by both and their removal from the State, 
returned and made a new and distinct contract of purchase with the 
vendor, from whom he received a deed to himself individually, which 
he had duly recorded, the mere fact that he, about the same time, 
caused the original unexecuted contract, under which he and his 
co-tenant previously held, to be spread upon the record, is not suf- 
cient to rebut the presumption of an adverse possession arising from 
& long continued, notorious, and peaceable occupancy under the new 
purchase. rb. 
See Esectmenrt, 4. 
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AFFIRMANCE, DAMAGES ON. 

1. The statute, giving damages at the rate of ten per cent. on the affir- 
mance of judgment in this court, when the defendant below is the 
plaintiff in error and has superseded the judgment, applies to judg- 
ments for specific money demands only, and does not embrace judg- 
ments of condemnation in trials of the right of property.—Hooks et al. 
v. The Br. Bank at Montgomery, 451 

2. A judgment in this court, which awards ten per cent. damages on 
affirmance of a judgment of condemnation in a trial of the right of 
property, is too uncertain to enable the clerk of the court below to 
compute or ascertain the amount of damages, and to that extent is 
consequently void. Ib. 

3. The bond prescribed by the 3d section of the act of 1828, (Clay’s Dig. 
213,) regulating trials of the right of property, was merely intended 
to secure to the plaintiff the value of the property as assessed by 
the jury, if that value be less than the amount of the judgment, 
and if as much or more, the amount of the judgment itself. The 
act does not in any manner alter the character of the judgment of 
condemuation, or authorise this court to award ten per cent. damages 
on its affirmance. 1b. 


ALIEN. 

1. Although, since Congress has exercised the power confered by the 
Federal Constitution of establishing a uniform rule of naturalization, 
no State can pass an act by which aliens may be naturalised, yet 
each State has the nndoubted right to enact laws regulating the de- 
scent of and succession to property within its limits, and consequently 
to permit an alien to inherit it.—Etheridge v. Doe ex dem Malempre, 565 
2. As the law governing the succession to property emanates from jhe 
State, and the State has the power, wheu there are no heirs, to deter- 
mine who shall take, it follows, that lands, which have been patented 
by the United States to an alien, will, on his death without leaving 
inheritable blood, escheat to the State, and not revert to the General 
Government. Ib. 
3. The Act of the 16th January 1844, for the relief of Francis de Ma- 
lempre, (Pamphlet Acts of 1843-4, p. 56,) does not simply remove the 
disability of alienage, under which he and those through whom he 
claimed labored, leaving him to prove that he is the rightful heir of 
Christopher Vanner, but is an unconditional legislative grant to him 
of all the lands, of which the said Christopher died, seized and pos- 
sessed. db. 
4. But Christopher Vanner being incapable, at the time of the death of 
his brother Jolin Vanner, by reason of alienage, of inheriting the lands 
of the latter, and consequently having never acquired the legal seizin 
thereof, such lands did not pass by the said act. Tb, 
. However true the doctrine, that a grant of land by the Government 
to an alien and his heirs necessarily confers the power to enjoy and 
transmii it, when applied to legislative grants, it does not hold good 
as to patents, issued by the ministerial officers of the Government 
upon ordinary purchases by an alien of the public domain, db. 

See Descent, 1. 
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AMENDMENT. 

1, The judgment of a court connot be altered or corrected at a term sub- 
sequent to that at which it was rendered, except iu matters of clerical 
omission or misprison.—Gibson v. Wilson, 63 

2. A final judgment cannot, at a term subsequent to that at which it is 
rendered, be so altered, as to relieve one party from the costs, and 
charge the other with them.—Harriset al., Ex'rs, v. Billingsley et al., 438 
See Bastarpy, &c., 5. 


APPEALS FROM JUSTICES. 

1. If an appeal be taken from the judgment of a justice of the peace, 
within five days after it is rendered, it cannot be dismissed because no 
bond has been executed, if the appellant is ready to give the bond when 
the motion to dismiss is made.—-Henderson v. Plumb § Robbins, 74 

2. It is error to render judgment against the security in an appeal bond 

‘for more than the penalty, but if done, it may be regarded as a cleri- 
‘eal mis-entry, and ameded here under the statute.— Witherington, 
Adm'r, v. Brantley, 197 

3. Where, on the trial of an appeal from a justice's to the Circuit Court, 
the sum in controversy is less thar. twenty dollars, a jury is not ne- 
cessary, but, if the cause of action be an open account, the court 
cannot render judgment final, until the demand has been established 
by proof. Ib. 

4. When, on an appeal from a justice’s court, the original papers and 
judgment entry are sent up, properly certified by the justice, the Ap- 
pellate Court, without other »rvof of their execution or identity than 
that afforde:! by the justice’s certificate, will lovk to them as evidence 
of what was dove before hin iu the cause.--Wolfe v. Parham, 441 


APPRENTICESIP. 

1, The contract of apprenticehip, whether a slave or white person be 
bound, is one of personal trust, and is not assiguable.— Tucker & 
Wife v. Magee, 100 

2. If one, to whom a slave is bound as an appreutice for a term of 
years, before the expiration of such term, reuocuuces his trust, and 
suffers the slave to be converted by a third person, the owner will 
become entitled to the immediate possession, and may bring trover 
for the conversioi. b. 


ARBITRATION AND AWARD. 

1. The rule of law is to intend that that an award is made “ of and upon 
the premises,” untess the couirary appears.— Strong v. Beroujon, 168 

2. Where the submission is of matters which couceru one of the parties 
in his own right, and.as.guardian, but does not require the arbitrators 
to separate the one interest from the other, an award in favor of such 
party cannot Le objected to for uncertainty, because it fails to show 
what is awarded to him in his own right, and what as guardian. If 
it should become a materia! question in a future suit about the same 
matters, extraneous evidence will be admissible (o prove it. Ib. 

3. An award is not necessarily wanting in mutuality, becaust nothing 
is required to be done by one of the parties. bb. 
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ARBITRATION AND AWARD—continvuep. 

4. A guardian may submit for his ward, and is bound by the award in 
the ordinary way, in which one man is bound, who binds himself 
for the acts of another. b. 

5. Where the submission is independent of the statute, and not under 
an order of court, and there is no agreement that the award shall be 
made a rule of court, gross partiality in the arbitrators is no defence 
to an action at law for the non-performance of the award. Ib. 


ASSIGNMENT, DEED OF. 

1. Where a deed of assignment for the payment of debts is made to a 
a naked trustee, with the intent on the part of the debtor to delay, hin- 
der, and defraud his creditors, the assent of the creditors will not be 
presumed, although the deed devotes the property conveyed, abso- 
lutely and unconditionally, to the payment of their debts, and the 
trustee did not participate in the fraudulent intent; but such assign- 
ment will be void as against creditors, who have acquired a lien on 
the property before an actual assent is given.— Townsend § Brothers v 
Harwell, 301 


ATTACHMENT. 

1. After the issuance of an attachment against a steamboat under the 
Act of 17th January 1844; the proceedings should so far conform to 
the nature of the admiralty practice, as that the declaration be filed 
against the boat itself, and aot against the owners, and the owners be 
allowed to intervene and make themselves parties to the suit, if they 
desire to do so.--Otis et al. v. Thorn, 395 

2. The statute, giving to bonds, executed for the forthcoming of property 
levied on under attaehment, when returned forfeited, the force and 
effect of judgments, and authorising the issuance of executions thereon 
for the amount of the recovery in the attachmeut suits, was inteuded 
merely to provide a summary remedy, and not to deprive the obligors 
of any legal defence, which they might have setup against the bonds 
at common law.—Dunlap v. Clements et als. 778 

3. If in such case the plaintiff, after the property has been replevied 
under the statute, causes a portion of it to be seized and sold under 
process sued out by him against oneof the snreties, andthus prevents 
a compliance with the condition of the bond, it is a discharge of the 
obligors to the extent of the property so sold. Ib. 

4. Although a failure to deliver a part of the propetty replevied in an 
attachment suit, without the fant of the plaintiff, will, under the 
statute, amount to a forfeiture of the bond. and authorise execution 
for the entire sum due on the judgment, after crediting it with the pro- 
ceeds of that delivered, yet if the failure to deliver any portion of it 
is occasioned by the act of the plaintiff, the statute ceases to apply, 
and the obligors, in default of delivering the residue, can only, as at 
common law, be held liable for its value. Ib. 


ATTORNEYS AT LAW. 

i. Where an attorney has appeared in the cause in the court below, 
without objection, his authority cannot be questioned in the appellate 
court.—Moore v. Easley, Adm'r, 619 
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BANKRUPT AND BANKRUPTCY. 


1. The Bankrupt act of 1841 clothes the assignee with all the right, title, 
and powers in and over the assets, that the bankrupt possessed be- 
‘fore his bankruptcy, but nothing more. It was not its design or in- 
tention to enable him to convey a legal title, where, by the rules of 
law, the bankrupt could not have done so.—Camack, use, §c., v. Bis- 
quay, Adm’r, 286 

2: A sale, therefore, by the assignee, of a chose in action, does not di- 
vest him of the legal title, and authorise the purchaser to sue in his 
own name. Ib. 


BASTARDY, PROCEEDINGS IN. 


1. Where the putative father of a bastard appears, and submits, without 
ohjection, to a triat in the County Court on the merits, it is too late to 
object to the regularity of the recognizance taken by the justice.— 
Wilson v. The Judge of the County Court of Pike, 757 

2. After the jury has been empannelled to try the question of paternity, 
the court, on the production of a release from the mother of the bas- 
tard, is not bound, on the motion of the defendant, to dismiss the 
proceeding, but may refuse to do so, and in that event the defendant, 
if he wishes to insist on it, should plead the release in bar, and request 
of the court appropriate charges to the jury. Ib. 

3. A release given by the mother of a bastard, whilst under age, is not 
binding, and if afterwards repudiated by her, cannot be insisted on in 
bar of her rights. Ib. 

4. The proceedings before the justice against the putative father of a 
bastard are a part of the record of the cause, and if from them the 
facts necessary to sustain the jurisdiction of the County Court appear, 
it will be sufficient, notwithstanding the judgment entry may fail to 
disclose them. bb. 

5. A judgment against the father of a bastard, that he pay “the sum of 
forty dollars, annually, for ten years, to wit, forty dollars now, and 

forty dollars every year for ten years afterwards,” is erroneous ; but 
as the judgment shows upon its face that the defendant was con- 
demned to pay “forty dollars, annually, for ten years,” the latter por- 
tion of the judgment eutry must be treated as a clerical misprision, 
and here amended. Ib. 


BIILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. If one signs or endorses a blank bill or note, and parts with its pos- 
session, with the view of its being filled up and made a negotiable 
" security, and it afterwards and before maturity comes to the hands 
ofa bona fide holder for a valuable consideration without notice, he 
will be held to its payment, without regard to the authority of the 
person by whom the blank was filled. — Robertson v. Smith, 220 
2. At common law, the protest of a notary public i is not evidence of 
‘notice of the dishonor of a bill, although it should contain an aver- 
ment that such notice was given. It is by virtue of the statute alone, 
(Clay’s Dig. 280 3 9,) that it is admissible for that purpose.— Rives v 
Parmley, 





256 
3;:The proper construction of the statute, making the protest of a no- 
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tary public—when it certifies that legal notice of the dishonor of a bill 
has been given, “ personally or through the post office,” to any of the 
parties entitled to such notice—evidence of the fact or facts it purports 
tu contain, is that all notices, unless given through the post office, are 
to be deemed personal, whether handed to the party himself who is 
entitled to it, or left, in a proper manuer, at his residence or place of 
business. Db. 
4. To charge the drawer or endorser of a bill by notice left at his place 
of business or residence, it should be delivered to a clerk, if there be 
one, at the former place, or to some proper person at the latter, if any 
such be there. : 
5. If notice of the dishonor of a bill be left at the place of business or 
residence of the drawer or endorser, it should be shown that it was 
left in such manner, and under such circumstances, as are sufficient 
to charge him. db. 
6. In an action against the drawer or endorser of a bill, the onus of 
showing due diligence is on the plaintiff. and is a pre-requisite to his 
right of recovery. If the proof, therefore, be too uncertain to enable 
the court to see that due diligence has been used, he must fail in his 
action. Ib. 
7. Where a bill of exchange, accepted by a firm and endorsed in the 
name of the payee, is, before its maturity, put in circulation by one 
of the partners, his act is to be considered the act of his co-partners, 
and estops them, when sued on the bill, from denying the genuine- 
ness of the endersement.— Sprague § Winston v. Zunts, 382 
8. In such case, the legal presumption, in the absence of controlling 
evidence, is, that the bill has been taken up and discharged by the 
acceptors and again put in circulation for their benefit, and as from 
this presumption it follows that the bill was of no validity until thus 
put in circulation, a holder, who has purchased it from an agent of 
the firm, ata discount greater than the legal rate of interest, can only 
recover from the acceptors the principal sum paid, notwithstanding 
such purchase was made in entire ignorance of the facts. Ib. 
9. One who unites with another, as his surety, in drawing a bill, in the 
absence of proof limiting his liability, is to be considered as assuming 
all the duties and liabilities of drawer to each of the parties to the 
bill, and is consequently liable to the accommodation acceptor, not 
only for the amonat of the bill, in case the acceptor has it to pay, but 
for the usual commissions incident to its acceptance and payment.— 
Swilley § Riley v. Lyon § Baker, 552 
10. The acceptor of a bill of exchange may appoint an agent to pay it, 
or to refuse payment, and a presentment of the bill to such agent is 
a sufficient presentment to charge the drawer and endorsers.— Phillips 
v. Poindezter, 579 
11. The protest of a foreign bill, being by the universal custom of mer- 
chants prima facie evidence of its dishonor, is also evidence, when 
the demand is made of an agent, to prove the factof anagency. Jb. 
12. The holder of a bill may constitute an agent for its collection, either 
by the endorsement of it himself, or through the blank endorsement 
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of a prior holder, and when such bill is restored to him, he may sue 
on it as though it had never been made payable to the agent. The 
subsequent possession of the bill, in such case, is prima facie evidence 
that it has been so restored, and that the legal title is in him. Ib. 

13. Where the payee of a note, not payable in Bank, assigns it for value 
and binds himself “for the payment of the same until paid,” the ne- 
cessity of suit against the maker at the first court to which suit can 
be brought is thereby waived, and his liability is complete, whenever 
the cndorsee shall have exhausted his legal remedy against the 
maker.— Lockett v. Howze, 613 

14. The payee of a bill is a competent witness for the drawer, in a suit 
against him by the endorsee, to impeach its validity.— The State Bank 
v. Seawell, 616 

15. Where, by agreement between the creditor and principal debtor, 
founded on valuable consideration, the day of payment of a bill or 
note is postponed, it is such an alteration of the contract as discharges 
the surety, without regard to the time of the extension, or whether it 
has operated to the prejudice of the surety or not.— Haden et al., Ex'rs, 
v. Brown, 641 

16. A party to a bill, once discharged for the want of notice, or other 
laches on the part of the holder, is always discharged, and cannot 
again be made liable, unless by his own voluntary act.— Smith v. 

665 

17. Where the drawer of a bill, who has placed funds in the hands of 
the drawee to meet it, has been discharged for the want of dine pre- 
sentment and notice of its dishonor, the subsequent application of 
such funds by the drawee to the use of the drawer, without his 
knowledge or consent, will not render him liable to the holder as for 
money had and received. Ib. 

18. An endorsement of a bill or note after it has been protested for non- 
payment is to be construed according to the intention of the party 
making it, and if it be clear that he intended by the act to bind himself 
as a regular endorser, whose liability is fixed, he may be sued and a 
recovery had against him as such. 

CurrTon, J., dissenting, and holding that to entitle the plaintiff to re- 
cover, the action should be predicated upon the agreement, by which 
the party bound himself to respond as an endorser; otherwise there 
would be an incongruity between the averments and proof.— Hullum 
v. The State Bank, 805 


See Huszaxp axp Wire, 4, 5, 6. 


BONDS AND SPECIALTIES. 

1. The sureties in an attachment bond are not liable for the costs ac- 
cruing on a trial of the right of property between the laintiff and a 
third person, who interposes a claim to the property levied on under 
the attachment.— Thompson v. Gates, 32 

2. The liability incurred by the surety on a guardianship bond is not 
discharged by his death, but continues for the full term of the guard- 
ianship.— Moore v. Wailis et als., 458 
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3. If the personal representative of the deceased surety wishes to put 
an end to the liability, could he not under the statute compel the 
guardian to give new security—Qurre? Ib. 

4. A writing executed prior to the statute of 1839, with nothing on its 
face to indicate that the parties intended it to operate as a specialty, 
except a scroll after the signature, with the word sea/ written within 
is not to be regarded as a sealed instrument.— Moore, adm’r, v. Leseur 
and Wife, 606 

5. The injunction meant by the statute (Clay’s Dig. 357, 3 79,) upon the 
dissolution of which the bond is to have the force and effect of a 
judgment, is the writ of injunction, and unless such writ issues, there 
is nothing to support the statutory judgment.—Shorter’s Adm’r v. 
Mims et als., 655 

6. Where the execution, issued on an injunction bond which misde- 
scribes the judgment sought to be enjoined, pursues such judgment, 
it cannot be so amended as to make it conform to the judgment de- 
scribed in the bond and thus vary from that which it was intended 
to describe. Ib. 
See Appears rrom Justices, 2. 

ATTACHMENT, 2, 3, 4. 


CASE, ACTION ON. 
See Pieapine at Law, 11. 


CHAMPERTY AND MAINTENANCE. 

1. A sale by the tenant for life of the absolute property in a chattel 
converts the interest of the remainder-man into a chose im action,—the 
transfer of which, with a knowledge of the fact that the chattel is in 
the adverse possession of the purchaser, under a bona fide claim of 
the entire title, is void, and passes nothing to him to whom such 
transfer is made.—Price et als. v. Talley's Adm’rs, 21 


CHANCERY. 

1. The acts of an executor or administrator may be questioned in 
equity by a legatee, distributee, or other person having an interest, 
buc it must be done upon appropriate allegations in the pleadings. 
Beattie, adm’r, v. Abercrombie et als , 9 

2. Although statutes of limitation do not apply to demands purely 
equitable, yet courts of equity, acting in accordance with legal anal- 
ogies, adopt those statutes in cases analogous to those in which they 
would apply at law.—Johnson et als. v. Toulmin et als., 50 

3. Acquiescence and laches fora great length of time by a party out 
of possession, productive of much hardship and injustice to others, 
cannot be excused except by showing some actual impediment or 
hindrance caused by the fraud or concealment of the party in pos- 
session, which will appeal to the conscience of the chancellor. In 
such case, a court of equity, acting on principles peculiarly its own, 
founded on lapse of time and the staleness of the demand, in its 
desire to promote the peace and repose of scciety, although no statute 
of limitations apply, will not interpose and grant relief against an 
adverse right. Ib, 
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4. A court of equity will entertain a bill filed by a married woman, and 
protect her in the enjoyment of her separate estate in slaves, when 
they have been levied on under attachment at the instance of a cred- 
itor of the husband, and, judgment having been reudered, have been 
deinanded by the sheriff of the husband, by whom they were re- 
plevied, for the purpose of selling them under the execution.-—Gould 
v. Hill, by next friend, §c., 84 

6. The false representation of the vendor, as to the existence of a ma- 
terial fact, constituting an inducement to the contract, and upon 
which the veadee relied, and had a right to repose, in concluding the 
purehase, entitles the latter to rescind the contract in a court of 
equity, although the vendor may not have known that such repre- 
sentation was false; for, as his ignorance does not avert the injury, 





so neither does it destroy the remedy.—Read v. Walker, 324 
6. But, whether in that case the vendee should be allowed to rescind 
without first abandoning possession--QuERE ? Ib. 


7. Where a trustee canuot do an act in respect to the trust estate, with- 
out violating the directions of the instrument creating the trust, and 
subjecting himself to liability, a court of equity will not interfere, at 
the instance of one of the cestuis que trust, the others being minors, aid 
order the act to be done in opposition to the trustee’s wishes.— Lewis 
v. Cook § Mitchell, 334 

8. Courts of Chancery exercise jurisdiction concurrently with all other 
courts having cognizance over the subject of legacies, and this, 
whether the executor has assented to such legacies or not.— Pearson 
et al. v. Darrington, adm’r, &c., 348 

9. Where specific legacies are bequeathed, a court of equity will, at the 
instance of the legatees, take jurisdiction to compei the executor to 
discover and account for unadministered assets, which have come or 
should have come to his hands, and appropriate them to the pay- 
meut of the testator’s debts, so as to save the property specifically 
bequeathed from being sold for that purpose; and the pendency of a 
settlement in the Orphans’ Court cannot in such case divest the ju- 
risdiction. Ib. 

10. To authorise a decree for the specific performance ofa parol agree- 
ment for the sale of land, on the ground of part performance, it is in- 
dispensable, not only that the acts which are alleged to be in part 
performance, but the contract itself as stated in the bill, should be 
establish by clear and definite proof.—Aday v. Echols, adm’r, et als., 353 

11. If the proof fails to establish the contract, as alleged, or any of its 
terms are left in doubt or uncertainty, a specific performance cannot 
be decreed ; for should it be, it would be uncertain whether the chan- 
cellor was enforcing the contract of the parties, or one, which he has 
made for them. Ib. 

12. Where, therefore, the bill alleges that the payments were to be made 
in five equal annual instalments, and the proof is that they were to be 
made in four or five equal annual instalments, it appearing that part of 

' the purchase money is still unpaid, a decree for the specific perform- 
ance of the contract is properly refused. Ib. 
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13. Where a purchaser of land, who, upon the faith of the contract, has 
entered into possession and made valuable improvements, files his 
bill for a specific performance, but fails to make out such a case as 
wil entitle him to the relief sought, the bill may be retained for the 
purpose of allowing him compensation, if he has not a full and ade- 
quate remedy at law. Ib. 

14. In such case, the land should be charged, as against the vendor 
and his representatives, with the payment of the amount ascertained 
to be due to the complainant, unless some circumstance appears 
that would render it improper to do so. The insolvency of the ven- 
dor’s estate, (he being dead,) is not a sufficient reason for refusing 
so to charge it. Ib. 

15. Where the acknowledged residence of a party is in this State, and 
the principal part of his property is here, his pretended removal to 
another State, with the fraudulent intent of evading the jurisdiction 
of the Chancery Court, will not oust that court of jurisdiction of a bill 
filed against him bya non-resident complainant, but it may proceed 
to make him a party in the mode prescribed by the statute.—Clay's 
Dig. 352, 3 44.—-Glover v. Glover, 367 

16. N. A. H., an infant, died intestate, being possessed at the time of a 
slave, and leaving J. A. H., an infant brother, her sole distributee. 
The intestate not being indebted to any person, no administration 
was taken out on her estate, but the slave passed into the hands of 
the father of J. A. H., and was levied on under an execution against 
him as his property. Held—That under this state of facts, a court of 
equity will entertain jurisdiction to restrain the creditor from selling 
the slave as the property of the father.— Gould v. Hill, by nezt friend, 457 

17. Where a ward, after the death and distribution of the estate of a se- 
curity on the guardian’s bond, obtains a decree against the guardian, 
upon which execution is issued and returned no property, a court 
of equity will entertain jurisdiction of a biil filed by the ward against 
the personal and legal representatives of the deceased security, to 
enforce satisfaction of the demand.—Moore v. Wallis et als., 458 

18. Where the contract in respect to a chattel passes neither the legal 
nor equitable title, a court of equity will not enforce its specific exe- 
cution against a subsequent assignee of the legal title, although he 
has acquired it with notice—Maulden, Montague § Co. v. Armistead, 
Exr, et al., 500 

19. A. conveyed to S. certain real and personal property, together with 
his then growing cotton crop, on the trust, that if the proceeds of 
the property, other than the crop, should prove insufficient to satisfy 
certain debts due by him to C., “then whatever may remain due 
thereon shall be paid by the trustee (S.) out of the crop, &c , and that 
out of the same crop he shall pay to M., M. & Co. a bill for two thou- 
sand dollars, drawn by A. on said M., M. & Co., and by them ac- 
cepted on the faith of the crop, &c., and also pay tv the same firm the 
amount due by the said A. on his account current,” &c. The deed 
then provides, after the discharge of “the debts already directed to 
be paid out of the sales of the crop,” &c., for the payment of other 
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creditors in the order in which they are named: Held—That there is 
nothing in the deed to show that A. intended to create a preference, 
as between C. and M., M. & Co., so far as the proceeds of the cotton 
are concerned, and those proceeds not being sufficient to discharge 
the balance due to C., after the other property conveyed had been 
exhausted, and the debts due to M., M. & Co., they should be ratably 
distributed between them.— Ib. 501 
20. Where a usurious debt has been settled, by the creditor taking in 
satisfaction property mortgaged to secure it, a court of equity will 
not open the transaction and allow a redemption, on the ground of 
the usury alone —Adams v. McKenzie, 698 
21. Where the mortgagee has paid the full value of the mortgaged pro- 
perty, and without fraud, misrepresentation, or the exercise of undue 
influence, obtained from the mortgagor a release of the equity of re- 
demption, a court of equity will not disturb the transaction. Ib. 
22. Where one of several sureties agrees with the principal debtor, that 
— if he will consent to a sale of property, mortgaged by him to the 
creditor to secure the payment of the debt, and without whose con- 
sent, it being a time when the property would not be likely to bring 
its full value, the creditor would not have sold it,—he (the surety) 
will buy it, should it sell for less than its value, and hold it as a com- 
mon indemnity for himself and co-sureties, the prejudice to the prin- 
cipal, the probable benefit to the surety, and, considered as a mere 
change of the security, the substitution of the one security for the 
other, is each a sufficient consideration to support the agreement, 
and the purchase being made in accordance therewith, a trust im- 
mediately arises in favor of the co-sureties, which may be enforced 
at their instance.— Steele v. Brown, 700 
23. In such case, the surety, so purchasing, is responsible for the pro- 
perty, with its proceeds and profits, and for all losses, which the care 
and diligence, for which trustees are bound, could have prevented ; 
and he should be allowed the sum paid for the property, with inte- 
rest, unless that has in some other way been 1e-imbursed. Ib. 
24. N., having sold to G. three quarter sections of land for a thousand 
dollars, each, executed to him a title bond for two hundred and eighty 
acres, and a deed for the balance; and G., to secure the purchase 
money, gave his three notes, each for a thousand dollars, and paya- 
ble at different times—the two, first due, absolutely, and the last, on 
condition that full title should be made. N. afterwards conveyed to 
G one hundred and twenty acres of the land embraced in the bond, 
transfered all the notes for valuable consideration, became insolvent, 
and left the State, without making, or being able to make title, to the 
remaining quarter section of the land. Held—-That the fair inference 
from the circumstances is, that the parties understood and intended 
the condition annexed to the note last due as an indemnity against 
any damage, which G might sustain by the failure of N. to make 
title to the residue of the land, and, it not appearing to be insufficient, 
the payment by G., in good faith, of the note first due, and, after- 
wards, of the conditional note, with notice of the transfer of the sec- 
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ond note, will not entitle him to be relieved in equity against the pay- 
ment of the latter.-- Graham v. Nesmith et al., 763 
25. The possession by a wrong-doer of slaves, bequeathed for life, with 
remainder over, accompanied with a claim of the entire title, is suffi- 
cient to authorise the remainder-men to apply to a court of equity, to 
have their ultimate interest in the property protected and secured. 
Ramey et als. v. Green, adm’r, 771 
26. Where administration has been rightfully granted and is still pend- 
ing in another State, a court of chancery here, although it may en- 
tertain a bill quia timet to prevent the destruction of assets of the es- 
tate that have been brought within its jurisdiction, will not proceed 
at the instance of the distributees to a final settlement of the admin- 
istration, but will remit them for that purpose to the tribunal, which 
has first taken cognizance of the cause.— Worthy et al. v. Lyon et al. 784 
27. Where a father, having executed in favor of his daughter an instru- 
ment, which is ineffectual as a conveyance, but of which fact he is 
ignorant, immediately after her marriage delivers property to the 
husband under the impression and belief that such instrument se- 
cures it to her sole and separate use, and the husband accepts it with 
full notice and under a similar belief, a trust arises in behalf of the 
wife, which a court of equity will enforce.—Betts et al. v. Betts, 787 
28. D. procured his son to enter upon and occupy a certain quarter 
section of public land, for the purpose of acquiring a pre-emption 
right to the same; and it was agreed between them, that so soon as 
such right was perfected, D. would pay for the land, and the son 
should convey one half of it to him— Held—That the agreement was 
in contravention of the policy of the pre-emption laws, and the son, 
having secured the title, a court of equity will not enforce a specific 
performance of his contract.—Dial et al. v. Hair et al., 798 
See Mistake, 1. 


CHANCERY PLEADING AND PRACTICE. 

1. A motion to suppress a deposition for an irregularity in taking it 
comes too late, when made for the first time at the hearing of the 
cause.— Beattie, adm’r, v. Abercrombie et als., 9 

2. If a bar, prima ficie good, be set up by the defendant to the relief 
sought by a bill, it cannot, in the absence of appropriate allegations, 
be impeached hy proof of fraud or mistake, however strong. bb. 

3. Where, therefore, the allegation of a bill is that a deed of release 
executed by the distributees of an estate to one of its debtors is in 
operative by reason of fraud or mistake, and the defendant sets up 
a release from the administrator, the latter, if proved, is a complete 
bar, unless the bill is so amended as to impeach its validity. db. 

4. Where a defendant relies on the plea that he is a bona fide purchaser 
without notice, he must deny notice fully and positively, though it 
be not charged in the bill, and if facts be charged from which such 
notice may be infered, he must deny such facts.—Johnson et als. v. 
Toulmin et als., 50 

5. Where a vendee of land, who has paid the purchase money, and, by 
the terms of the bond, has a present right to the title, files his bill to 
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rescind the conttact, and for an account of the purchase money paid, 
&c., the general charge, that the defendant has no title to the land, 
that it is encumbered with the dower of the wife of D., one of the 
previous owners, and that it will be impossible for the defendant to 
procure a title for many years to come, makes out at least a prima 
facie case of equitable cognizance, and is sufficient to require the de- 
fendant to answer.—Read v. Walker, 323 
6. Where a vendee of land seeks by his bill a rescision of the contract, 
and an account for purchase money paid, and improvements, an 
averment, that, in the event of a rescision of the contract, he will 
lose a considerable portion of the purchase money. and of the amount 
due for improvements, if he is compelled to abandon all recourse 
upon such interest iu the land as the vendor has, and to trust to the 
personal responsibility and solvency of the vendor, shows a suffi- 
cient excuse for the retention of possession.—- Ib. 324 
7. The chancellor correctly refused to open a decree predicated on the 
defendant’s default, when the only ground set up in the petition for a 
re-hearing was that the defendant neglected to appear and answer in 
obedience to the subpeena, under the supposition, that the case 
would merely be docketed at the first term of the court and stand for 
trial at the succeeding term. b. 
8. The fact, that the signature to an instrument, which has not been 
acted on as evidence by the chancellor, and on which the equity of 
the bill was in no way dependant, was proved before him at the 
hearing, does not preclude the master, when such instrument is of- 
fered in evidence upon a reference to him, from enquiring into its 
genuineness, for reasons apparent on the face of the instrument, ir- 
respective of the signature.--Aday v. Echols, adm’r, et als., 353 
9. The rule is too well settled to be now questioned, that a prayer for 
general relief is sufficieut, and will entitle the complainant, on the 
final hearing, to such a decree as his case may warrant.— Kelly v. 
Payne, 371 
10. Distributees of an estate, who have voluntarily contributed the re- 
spective sums, with which they were chargeable by reason of over- 
advances made by the administrator in a partial distribution of the 
estate, are not necessary parties to a bill filed by nim, to recover con- 
tribution from another distributee, who refuses to re-imburse h'm. 
Alexander v. Fisher § Wife, 374 
11. A non-resident, against whom a final decree has been rendered 
without appearance or personal service, may file a petition for the 
re-hearing of the cause, within three years from the rendition of the 
decree, although he has never been within the limits of the State. 
Colomb § Iselin v. The Br. Bank at Mobile, 454 
12. In such case, the petition need only set forth the proceedings, or 
make such reference to them as will show the condition of the cause, 
and state the non-residence of the petitioner, and that his applica- 
tion is made within three years from the date of the decree. Ib. 
13. Where the injunction of an entire judgment at law has in the first 
instance been properly granted, and the answer shows that the com- 
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plainant is entitled to some relief, though not to the extent claimed 
by the bill, the injunction may be dissolved in part, or continued on 
such terms as will ensure ultimate justice between the parties ; but 
to authorise such dissolution, or a requirement that the complainant 
pay a portion of the judgment into court as a condition to the con- 
tinuance of the injunction, the answer should show explicitly the 
amount which the plaintiff at law is in equity entitled to receive. If 
this be not done, and there is no danger of the debt being lost by 
continuing the injunction, it should be retained until the final hear- 
ing.—Maulden. Montague § Co. v. Armistead, Ex’r. et al, 501 
14. The general rule is, that the defect in a bill of the want of proper 
parties defendant should be taken advantage of by plea or demurrer, 
or be insisted upon in the answer, and if the objection be not taken 
in one of these modes, it is considered as waived, and the court, un- 
less the absent defendant be an indispensable party, may proceed to 
a final decree.—McMaken et als. v. McMaken, 576 
15. But the omission of one, who is an indispensable party to the bill, 
is a defect that will reverse the decree on appeal or writ of error, al- 





though the objection is taken for the first time in this court. Ib. 
16. To a bill filed to set aside a will, all the legatees are indispensable 
parties. Ib. 


17. Although a supplemental bill is to be regarded as a continuation of 
the original bill, yet it is not to.be understood that matter, which may 
vary the relief, to which the complainant was entitled when the ori- 
ginal bill was filed, may not be added by way of supplement, pro- 
vided the subject matter and title are still the same.—Ramey et als. v. 
Green, adm’r, 771 

18. Where one. claiming to act as administrator, has wrongfully sold 
the absolute property in slaves, bequeathed for life, with remainder 
over, the remainder-men, after the termination of the life estate, may 
charge him with their value, and may, therefore, properly make him 
a defendant to an original bill filed, during the life of the tenant, to 
protect and secure their ultimate interest, and to a supplement, filed 
after the tenant’s death, to recover the slaves, or the purchase mo- 
ney, for which they sold. db. 

19. Where a remainder in property has been bequeathed to several, as 
tenants in common, all of them are necessary parties to a bill, which 
seeks a sale of the property for the purpose of distribution, unless 
some reason is shown that renders it unnecessary, or that will ex- 
cuse the omission. Ib. 
See Muttirariousness. 

VENDOR AND VENDEE, 4. 


CHOSE IN ACTION. 


1. A sale by the tenant for life of the absolute property in a chattel 
converts the interest of the remainder-man into a chose in action,—the 
transfer of which, with a knowledge of the fact that the chattel is in 
the adverse possession of the purchaser, under a bona fide claim of 
the entire title, is void, and passes nothing to him to whom such 
transfer is made.--Price et als. v. Talley's Adm’rs, 21 
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2. The undivided interest of each of several donees in personal pro- 
perty, in the hands of a common bailee, is not a chose in action, but 
property in possession.—Hopper, adm’r, v. McWhorter, 229 


CLERKS OF COURT. 


1. The act of 1848, imposing a penalty upon clerks for receiving more 
or greater fees than are allowed by law, was intended to afford a 
remedy to all persons from whom such clerks have received exces- 
sive fees, whether in matters touching the administration of estates, 
er in other cases.—Foster v. Blount, 687 


COMMISSIONERS’ COURT. 


i. An order of the Commissioners’ Court establishing a private road 
need not show that the road does not run through any person’s plan- 
tation. If it does run through a plantation, it is incumbent on the 
owner affirmatively to show it.—Long v. The Comm'rs’ Court, 482 

2. Where the owner of land, over which a private road is grante], is 
present when the application is made to the Commissioners’ Court, 
and a jury to assess the damages is appointed at his request and with- 
out objection from him to the persons selected, it will be intended, 
though it be not shown by the record, that they were competent ju- 
rors. db. 

3. And in such case, it appearing that the order of the court directed 
the jusy to report on oath at a specified time, and that the jury made 
a report at the time appointed, setting forth that it proceeded, &c., 
“after being duly sworn,” the owner of the land cannot be heard to 
complain forthe first time in an appellate court that the jury was not 
sworn, as stated in the report. 

4. The proceedings of the Commissioners’ Court, in the establishment 
of u road, must show affirmatively that the road established lies with- 
in the limits of the county, otherwise its jurisdiction cannot be sus- 


tained.—Comm’rs’ Court of Talladega v. Thompson, 694 
5. The failure of a party to appear and object to the jurisdiction of the 
court is nota waiver of the objection. Ib. 


See Jurispiction, 2, 3. 


COMMISSION MERCHANTS. 


i. A charge by a commission merchant of five per cent., in addition to 
legal interest, for accepting and advancing the money to pay a bill or 
draft, drawn on him by a customer, without funds in hand, if intended 
merely as a fair compensation for the risk, trouble, and expense in- 
curred, is not illegal.—Swilley § Riley v. Lyon & Baker, 552 

2. Ifa party die in possession of goods, and they come into the hands 
of his administrator, the title is changed, and a factor, who may after- 
wards receive the goods from the administrator, cannot hold them or 
their proceeds, on account of advances made to the deceased in his 
life-time, without the assent of the administrator. bb. 
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CONSTITUTIONAL LAW. 


3. The Act of 1843, (Clay’s Dig. 118, § 86,) confering on Marshals, ap- 
pointed by the State Bank and its Branches, power to serve process, 
&c., did not confiict with the 24th section of the 4th article of the 
Coustitution.—Andress v. Roberts, 387 

2. An inferior court, within the meaning of the first section of the fifth 
article of the Constitution, is acourt whose judgments or decrees can 
be reviewed on appeal or writ of error by a higher tribunal, whether 
that tribunal be the Circuit, or Supreme Court.—Nugent v. The State, 521 

3. The judgments of the City Court of Mobile being subject to the re- 
vision of the Supreme Court, in the same manner that those of the 
Circuit Courts are, the act creating it does not violate any provision 
of the Constitution. 


CONTRACT AND AGREEMENT. 


1. If the hirer of a slave is not bound by his contract to pay for medi- 
cal services rendered the slave, and such setvices are rendered at the 
instance of the owner, he and not the hirer is responsible for them.— 
Sims § Jones v. Knox, 236 

2. Where the contract for the hire of a slave specifies merely the time, 
and the price agreed te be paid, the law will imply the obligation 
ou the part of the hirer to furnish suitable clothing and provisions, 
and medical attention in case of sickuess; but a stipulation in the 
contract that he shall provide clothing and board will be construed 
as limiting his liability to what is expressed. Ib. 

3. Where one party contracts to sell, and the other to pay for goods 
on delivery, if both be present at the time anc place agreed on, and 
are able to perform their respective undertakings, it is incumbent on 
him, who would put the other in default and enforce the contract, to 
offer to perform his part of it; otherwise, the time will pass, and the 
contract be annulled, because neither has offered to execute it.—-Da- 
vis v. Adams, 264 

4. If the contract be to sell and deliver fifty bales of cotton, of the ven- 
dor's first gathering and packig, a tender of fifty-five bales of his 
first gathering and “packing, wiih a proposal to the vendee to select 
fifty out of them, it not appearing that there is any material difference 
in the bales, either as to quality or quantity, is a substantial offer of 
performance.— 1b. 265 

5. If, ina contract for the sale and delivery of a certain number of 
bales of cotton, thereafter to be gathered and packed, the parties 
agree on the exact weight of the bales, a tender of bales, materially 
different as to weight from those agreed on, would not be a compli- 
ance with the contract; but if the contract is silent as to the weight, 
it will be infered that the parties intended the bales to be of the usual 
weight, and unless those tendered should so far exceed the usual 
weight, as to show that the vendor, in consequence of a change in 
price, had packed them heavier in order to gain an advantage over 
the vendee, the court could not undertake to say that they did not 


a with the contract. Ib. 
. Where one hires a slave for a limited time, and fails at the expira- 
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CONTRACT AND AGREEMENT—continvep. 
tion of the term to re-deliver him to the owner, he is prima facie liable 
for his value; but if it be shown that the slave has died during the 
term for which he was hired, it devolves on the owner to show that 
the death resulted from a violation of duty on the part of the hirer.— 
Wilkinson v. Moseley. 288 
7. Ifa person, employed to do a particular service, complies fully with 
his engagement, or partially complies, and a further compliance is 
waived by the employer. he cannot be deprived of his compensation 
by the act of a stranger, to which he is neither a party, nor privy. 
Wolfe v. Parham, 442 
8. Where a contract for service is entire, there must be a complete per- 
formance to entitle the party employed to the stipulated compensa- 
tion: and the contract is said to be entire, when a gross sui is to be 
paid for a certain and definite consideration. Ib. 
9. Where one contracts to pay for acertain service in specific property, 
or in money, the alternate stipulation is for his benefit, and it is for 
him to elect as to the mode of payment, but if he loses the property 
by title paramount, or voluntarily disposes of it, his election is deter- 
mined, and, the service being performed in full, or in part, and waived 
as to the balance, he will be liable in indebitatus assumpsit for the 
monied compensation, or a reasonable part thereof. Ib. 
10. If B. sell to K. twenty slaves on a credit, one half of them to be de- 
livered at one time, and the other hatf at another, the delivery to K. 
of the first half, absolutely and unconditionally, he complying so far 
as required with the terms of the contract, vests the title in him to 
the slaves so delivered, discharged of any lien for the purchase mo- 
ney on the part of B.— White v. Adkins, 636 


See Cuancery, 28. 
Damaces, 1. 
Principat AND AGENT, 1, 2. 


CONTRACTS ON THE SABBATH. 


1. Where it appears that a contract was made and consummated on 
Sunday, it is the peculiar province of the jury to determine whether, 
under all the proof, it was justified by the necessity of the case.— 
Hooper v. Edwards, 280 

2. If the exigency of the case be such, as to render it necessary that a 
creditor, in order to save his debt, or procure indemnity against lia- 
bility, should contract with the debtor on Sunday, such contract 
would not be void, but would come within the saving of the statute. 
(Clay’s Dig., 592.) Tb. 


COSTS, AND TAXATION OF. 


1. The sureties in an attachment bond are not liable for the costs ac- 
cruing on a trial of the right of property between the plaintiff and a 
third person, who interposes a claim to the property levied on under 
the attachment. Thompson v. Gates, 32 

2. The half commissions to which the sheriff is entitled, upon the levy 
of an execution on property, the sale of which is stayed, becomes a 
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COSTS, AND TAXATION OF—continvep. 


part of the costs of the case, and may, without motion to the court, 
or notice to the defendant, be taxed by the clerk as such in an exe- 
cution subsequently issued.—-(Overruling The Oswichee Co. v. Hope 
& Co., 5 Ala. 620.)—Barron, adm’r, v. Tart, 668 


COURT, CHARGE OF. 


1. Where there is evidence, tending to show that a contract for service 
was entire, and had been but partially performed, a charge, predica- 
ted on that hypothesis, that the party, by whom the service was to 
have been rendered, is not entitled to recover, cannot be refused, on 
the ground that there is other evidence conducing to show a waiver 
of full performance.— Wolfe v. Parham, 442 

2. A charge, that the accused cannot be convicted of an assault with 
intent to kill and murder, unless he had at the time “a positive inten- 
tion” to commit murder, is well calculated to mislead the jury, and 
should be refused.—Moore v. The State, 532 

3. It is error to charge the jury, on a trial for an assault with intent to 
kill and murder, “that the same facts and circumstances, which would 
make the offence murder if death had ensued, furnish sufficieut evi- 
dence of the intention,” since by the common law a killing would in 
mauy cases amount to murder, though the party committing the of- 
fence did not intend to kill Ib. 

4. Where the facts of a case are not controverted, the court may charge 

upon them directly and without hypothesis.—Nelms v. Williams, 650 

A charge, “that although, m general, mere words might not be suffi- 

cient provocation to reduce the crime of murder to manslaughter, yet 

the jury were the judges whether the provocation, if more than by 
mere words, was sufficient,” should be refused, as calculated to mis- 
lead the jury—Iist. Because it leaves them to infer that mere words 
may in some cases thus reduce the offence. 2d. Because it assumes 
that it is not the province of the court, but of the jury, to pass upon 
the legal sufficiency of the provocation. 3d. Because, there being 
uncontradicted evidence of express malice, no degree of provocation 
could extenuate the offence, and the charge, in that view of the case, 

was inapplicable to the facts.—Feliz, a slave, v. The State, 720 

6. A charge predicated on a state of facts, which the evidence does not 
tend to establish, is abstract, and should be refused, although it may 
assert a correct legal proposition.—Murray v. The State, 727 


COURT AND JURY, PROVINCE OF. 


1. The jury, in a criminal case, are not the constituted judges of the 
law, and consequently have not the legal right to disregard the in- 
structions of the court. A charge which assumes the contrary prin- 
ciple is properly refused.—Batre v. The State, 119 

2. Whether a writing sued on is a sealed instrument or not, there be- 
ing no such ambiguity as would authorise explanatory parol proof, 
must be determined by the construction of the instrument itself, and 
isa question peculiarly within the province of the court.— Moore, 
adm’r, v. Leseur § Wife, 606 
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COURT AND JURY—continven. 

3. If one, with the intent to defraud the creditors of an insolvent debtor, 
intermixes his mouey with that of the debtor in the purchase of per- 
sonal property, so that it cannot be ascertained what portion of the 
purchase money belouged to each, aud takes the tite in his own 
hame, the creditors may levy or the property and sel! it in satisfac- 
tion of their demands; but in such case, the inteut with which the 
act is done is a material inquiry, aud one which should be submitted 
to the determination of the jury.— Lanier v. The Br. Bik at Montg’ y, 625 

4. Where the court cannoi clearly see that a deed is fraudulent on its 
face, it may submit to the consideration of the jury, as well the sus- 
picious provisions of the deed, as the evidence that may be adduced 
to explain them, orto show the fraudulent intent; but if it be appa- 
rent from the deed itself that the object and design of its execution 
were to hinder, delay, and defrau.] creditors, the court is bound to 
pronounce it null aud veid.—Johnson v. Thweatt, 741 


COURT, SUPREME. 

1. When a judgment, reucered on a special verdict, is reversed, the 
proper practice is to remand the cause, in order that the primary 
court may, it its discretion, grant a new trial, or place the parties in 
suck coudition as will advauce the justiee of the case.-- Townsend & 
Brothers v. Harwell, 301 

2. Where the chancellor (dismisses a bill for want of equity, this court, 
ou writ of error brought to reverse his decree, cannot look to the an- 
swer for the purpose of determining whether an imjunction granted 
in the case should lave been dissulved.--Pearson et al. v. Daring- 
ton, adm’r, §c. 348 

3. This court cannot undertake to say that a paper, purporting to be a 
receipt, may vot bear marks, or evidence on its face, conclusive to 
show that it is not a gevtiue receipt, althouzh the siguature attached 
to it may be in the haud writing of him, whose receipt it purports to 
be.—Aday v. Echols, adim’r, et als., 353 

4. Where, in acemmonu kaw suit, the jndge, by consent of parties, is 
substituted for the jury, and the evidence is conflicting aud contra- 
dictory, this court will not revise the action of the primary court, as 
toits conclusion upon the facts -- Ltheridge v. Doe ex dem. Malempre, 565 

5. A judgment agaiust the iather of a bastard, that he pay ~the sum of 
forty doilars, annually, sor teu years, to-wit, forty dollars now, and 
forty dollars every year for teu years alterwards,” is erroueous; but 
as the judgment shows upou its face that the defendant was con- 
demned to pay “forty dowars, anuually, for ten years,” the latter por- 
tion of the judgment eutry niust be treated asa clerieal misprision, 
and here ameuded. 

(Parsons, J., dissenting--thought the judgment was not amendable, 
and should be reversed. )- Wilson v. The Jud ge of the Co. Court of Pike, 757 

6. Where a plaiutiff has sued out execution aud coerced payment of the 
whole, or a part of the judgment, he wil not be heard in this court 
to assign errors in the judgment, uuless the money so collected has 
been first refunded.——Knoz’s Dist’s v. Steele, adm'r, 815 
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COURT, SUPREME—contT1NvuED. 

7. There is no rule of practice which will allow one plaintiff to assign 
errors against his co-plaintiff. Ib, 

8. Writs of error, if defective, may be amended by the record, but can- 
not be so altered as to strike out the name of one as plaintiff aud 
make him a defendant, unless the record shows that he was impro- 
perly made a plaintiff, when he should have been a defendant. 1b. 

9 All that a plaintiff, who wishes to assign errors, can do, when his 
co-plaintiff refuses to join, is to sever and assign errors alone. Jb. 


See Error. 





CRIMINAL LAW. 


1. Where a defeudant, convicted of a misdemeanor, is sentenced to pay 
a certain fine, and te be imprisoned until it is discharged, a release 
by the Governor from the imprisonment alone is not a release or sat- 
isfaction of the fine.--The State v. Richardson, 109 

2. The ist and 2d Sections of the act of 1837, relative to the licensing 
of pedlers, and the penalty for peddling without a license, being in- 
consistent with, is repealed by the Act of 1848.--Hirschfelder v. The 
State, 112 

3. Upon the trial of an issue, formed on an indictment under the statute 
for refusing to testify before the grand jury in reference to gaming, 
the defendant cannot be allowed to give evidence in his own favor. 
The practice of permitting defaulting witnesses, on an application to 
the court, to excuse themselves by their own testimony, furnishes no 
authority for such procedure.—Batre v. The State, 119 

4. Where a prisoner, indicted for murder, after the case has been con- 
tinued by the State, and at the same term, applies for and obtains a 
change of venue, the continuance is necessarily set aside, and will 
not authorise him, upon the case being continued by the State in the 
court to which it is transfered, to claim, as a matter of right, that he 
be admitted to bail, on the ground that the State has twice continued 
the cause.--Exparte Cullen Johnson, 414 

5. Where a specific term in a statute is followed by one of more com- 
prehensive meaning, an indictment for the offence, designated by the 
more definite term, must be equally specific in charging it.---Bush et 
al. v. The State, 415 

6. Where, therefore, a party, indicted under the statute against gaming, 
is charged with playing cards “at a public place,” proof of his play- 
ing in “a public highway” does not support the charge, as laid in 
the indictment, and will not authorise a conviction. Ib. 

7. Where the trial of a party, charged with a capital offence, is con- 
tinued at one term, on account of the incompetency of the presiding 
judge to try him, and at the succeeding term by the State, without his 
fault or assent, he is entitled, as a matter of legal right, to be admitted 
to bail, and this, notwithstanding the cause had been previously 
continued at his instance.---Ezparte Stiff, 464 

8. Where the parts of a child, upon whom an attempt to carnally know 
her is proven by her to have been made, are shown to be bruised 
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CRIMINAL LAW--contTiInvep. 


and infected with the venereal disease, proof of sexual intercourse 
between her and other persons, before and near the time of the com- 
mission of the alleged offence, is admissible, as tending to weaken the 
corroborative force of these circumstances.---Nugent v. The State, 521 


9. Where there is evidence conducing to show that a prisoner, charged 
with an assault with intent to commit a rape, was at the time in a 
greatly debilitated condition from a previous debauch, it is a cireum- 
stance, however light, to be considered by the jury in ascertaining 
whether he was physically capable of committing the offence. 1b. 


10. Where a person, residing in one county, with the intent to convert 
a slave to bis own use, entices or inveigles him from the service of 
his owner in another county, and thereby induces him to come into 
the county of such person’s residence, the offence is complete inthe 
latter county and he may be there indicted.—Crow v. The State, 541 


11. Where there is a general verdict on an indictment, which contains 
good and bad counts, the finding of the jury will be refered to the 
good counts, and the judgment of the court thereupon sustained.— 
Shaw v. The State, 547 

12. Where it appears from the record that the indictment was found 
and returned into court by a grand jury, and was treated by the pri- 
soner in the court below, as a valid indictment, so found and re- 
turned, the judgment cannot be reversed, because the record fails 
to show that the grand jury was regularly selected and summoned. Jb. 

13. In criminal cases, evidence of previous good character is proper for 
the consideration of the jury, not only where a doubt exists upou the 
other proof, but even to generate a doubt as to the guilt of the ac- 
cused.---Feliz, a slave, v. The State, 720 

14. On the trial ofan indictment, framed in conformity with the provis- 
ions of the 18th section of the 4th chapter of the Penal Code, it is 
competent to prove that the property described was stolen by the 
accused in another State and brought by him into this.--Murray v. 
The State, 727 

15. A runaway slave may be the subject of a larceny. 1b. 

16. It is the bringiug of the stolen property into this State, and not the 
taking of it, which constitutes the offence denounced by the 25:h sec- 
tion of the 4th chapter of, the Penal Code. Where, therefore, the ta- 
king is under such circumstances, as would make it a larceny, if 
done here, and the property is afterwards brought into this State, the 
crime is complete, without regard to the law of the State where the 
act was commutted. Db. 


See Court, Cuarce oF, 2, 3, 5. 
“ AND Jury, Province or, 1. 
INDICTMENT. 
Mutatto, 1, 2, 3. 
RECOGNIZANCE, 1, 2. 
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DAMAGES. 


1. In an action against a vendee for refusing to receive goods, agreed 
to be purchased by him at a specific price, the measure of damages 
is the difference between the price agreed to be paid, and the market 
value of the goods at the time of the breach.—Davis v. Adams, 265 

. In an action against a sheriff, for failing, through mere negligence, to 
make the money on an execution, or to return it according to its 
maiidate, the amount of the execution is the measure of damages, 
notwithstanding the defendant may have continued entirely solvent. 
Evais et als. v. The Governor, use, §c., 659 


eo 


See ArrinMaNnce, DamaGes on, 1, 2, 3. 


DEBT, ACTION OF. 


1. Counts in debt and detinue may be joined.---Calvert v. Marlow, 67 
2. In this State debt will lie on a judgment, after a year and a day, al- 
though an execution may legally issue upon it. The remedy by 
execution is cumulative merely, and the statute giving it does not 
take away the common law right of suing on the judgment.—Kings- 
land § Co. v. Forrest, 519 


DEBTOR AND CREDITOR. 


1. One, whose debt, without request, has been assumed by a third per- 
son, does rot thereby become his debtor, and is consequently a com- 
peteut witness for him, when sued on his promise, to prove the con- 
sideration on which it was founded.—Beall § Co. v. Ridgeway, 117 

2. Ifa contract between the debtor and a third person be not fraudu- 
ulent as against his creditors, the latter have no right to complain of it, 
on grounds exclusively personal to the debtor.—-Hooper v. Edwards, 281 

3. One to whom another is liable on a contract, express or impiied, 
though contingently, is a creditor from the time the liability is entered 
into, within the meaning of the Statute of 13th Elizabeth.—Foote § 
Wife v. Cobo, 586 

4. If oue, with the intent to defrand the creditors of an insolvent debtor, 
intermixes his mouey with that of the debtor in the purchase of per- 
sonal property, so that it cannot be ascertained what portion of the 
purchase mouey belonged to each, and takes the title in his own 
name, the creditors may levy on the property and sell it in satisfaction 
of their demands; but in such case, the intent with which the act is 
doue is a material enquiry, and one which should be submitted to the 
determination of the jury.—Lanier v. The Br. Bunk at Montgomery, 625 


DEEDS AND COVENANTS. 


1. S. A.. by articles of indenture, bound a slave to J. for the term of five 
years, to be taught the trade of a brick-layer and plasterer, and at the 
same time executed to E. A. an unconditional deed for the slave, 
which he delivered to J., with instructions to deliver it and the slave 
to E. A. at the expiration of the apprenticeship—Held, That the deed 
took effect in presenti, and invested E. A. with the absolute title and 
property in the slave, subject only to the special property confered on 
J. by the articles of indenture.— Tucker § Wife v. Magee, 99 
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DEEDS AND COVENANTS-—-contixvep. 

2. A deed, by which property is conveyed to L., “in trust and for the 
use and benefit” of another, vests the legal title in L., and the fact that 
it contains covenants of warrranty to both the grantee and cestui que 
trust will not change its legal effect.---Norton § Wife v. Linton, 690 

3. Where a father has executed to his son a voluntary deed, which is 
fraudulent as against creditors or subsequent purchasers, tle marriage 
of the son, after its execution and Lefore it is avoided, will uot give it 





validity.— Stokes v. Jones, 734 
4. A deed of gift is good as between the parties, although not proved 
and recorded as the statute prescribes.—Perry v. Graham, 822 


DEEDS OF TRUST. 

1. The trustee in a deed of trust for the benefit of creditors, when sued 
at law by one of the cestuis que trust, may, with the assent of the grantor, 
defeat a recovery by showing that the security was obtained by fraud 
or that the debt has been paid.——Dyake v. Mcore, 597 
See Fraups, Statute or, 5. 


DEPOSITIONS. 

1. There is no error in making the affidavit, prescribed by the statute 
as a pre-requisite to the issuance of a commission to tale the depo- 
sition of a witness, before the clerk of the court in which the cause 
is pending; nor in the commissioner being directed by the comunis- 
sion to take the deposition on “to-morrow,” the commission bearing 
a specific date; nor in the commissioner taking the deposition with- 
out being himself sworn, there being no such requiremeut in the 
statute._— Wolfe v. Parham, 441 


DESCENT. 

1. Although, since Congress has exercised the power confered by the 
Federal Constitution of establishing a uniform rule of naturalization, 
no State can pass an act by which aliens may be vaturalized, yet 
each State has the undoubted right to enact Jaws regulating the de- 
scent of and succession to property within its limits, and consequently 
to permit an alien to inherit it.--Etheridge v. Doe ex dem Malempre, 565 


See ALIEN, 2, 3, 4, 5. 


DETINUE. 

1. To maintain the action of detinue the plaintiff must show that he is 
entitled to the entire property, either general or special, in the thing 
sued for. If others, not joined, are interested with him, he cannot 


recover.---Price et als. v. Talley’s Adm’rs, 21 
2. Counts in debt and detinue may be joined.---Calvert v. Marlow, 67 
DISCONTINUANCE. 


1. Where several are sued as administrators, a discontinuance as to 
one, notserved with process, and who had resigned before tle issuance 
of the writ, is not a discontinuance of the action. (Parsons, J., dis- 
senting. )--Mccre § Jcnes, Acm'rs, §c., v. Davidson, 209 
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DISSEIZIN, 
See Apvexrse Possession. 
DOMICIL. 


i. A domicil once acquired is presumed to continue until a new one is 
gained fucto et animo..—Glover v. Glover. 367 


DOWER. 

i. Where a monied compensation is allowed in lieu of dower in the 
land, the decree should not be for one third the net rents and profits 
anuually during the life of the widow, but for one third of such rents 
and profits from the time the bill was filed, by way of damages, and 
for the anunal interest thereafter on one third of the value of the 
premises, at the time of their alienation.---Francis et al. v. Garrard, 794 


EJECTMENT. 

1. B., having sold a parcel of land to E. and exeeuted a bond to make 
title ou the payment of the purchase money, received from E. his 
two notes therefor, and transfered them to two different persous.--- 
W. & R. K., into whose hands one of the notes came by delivery, 
having sued it in the name of B., for their use, to judgment, and a 
retura of no property, filed a bill against B. and E. to aubject the land 
to its payment, and obtained a decree, under which the land was 
sold and purchased by H.---K., to whom the other note was endorsed 
by B., having sued it to judgment and a return of no property, filed 
his bill against E. alone to subject the land to the satisfaction of his 
lien, aud obtained a decree, under which the land was sold and pur- 
chased by G. The bill of W. & R. K. was filed before that of K., and 
the decree and sale uuder which H. purchased was also prior to the 
decree and sale under which G. purchased. Held---That H. by his pur- 
chase acquired the legal title which was previously in B., and as G. 
by his purchase acquired at most but the equitable title that was in 
E., the title of H. must prevail over it in an action of ejectment.--- 
Hair v. Grigsby, 45 

2. The plaintiff in ejectment may declare fcr the whole, or entire interest, 
and recover a less interest.---Baker et al. v. The Heirs of Chastang, 417 

3. The death of one of several lessors of the plaintiff, after the com- 
menceimeut of the suit, does not destroy the right of action of the 
survivors, or abate the suit. Ib. 

4. A party out of possession of land, which has been held adversely 
for more than thirty years, and after two descents cast upon such 
adverse claimant, loses not only his right of entry upon the same, 
but all right to recover it by any real action. Ib. 

5. A party in possession of land, who has held in subordination to a 
title which has been perfected by reason of the adverse possession of 
himself and those from whom he claims to have derived it, and 
which adverse possession has opera‘ed a complete bar to an out- 
standing title, cannot defeat a recovery upon the title under which 
he has held, by purchasing iu the barred claim, and giving it vitality 
by substracting tlie time he has held under the title adverse to it. If 
the outstanding title was barred and impotent as a defence, at the 
time of the purchase, its acquisition by the defendant in possession 
gave it no vitality. Id. 
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EJECTMENT—continvep. 


6. A defendant in ejectment, unless estopped by some act done by him’ 
or by some relation existing between him and the plaintiff, may de- 
feat a recovery by showing an outstanding title in a stranger.--King 
v. Stevens, 475 

7. A charge. therefore, which assumes that a defendant in ejectment 
cannot resist a recovery, unless he has shown a superior legal title 
in himself, is erroneous. Ib. 

8. One in possession of land. when sued in ejectment by a purchaser 
under judgment and execution against him, may show that he never 
had such title to the premises as was the subject of sale under legal 
process.— Doe ex dem. Cook § Hardy v. Webb, 816 

9. The statute, authorising the widow to retain the possession of the 
dwelling house, in which her husband most usually dwelt next before 
his death. and the plantation thereunto belonging, until her dower is 
assigned her, does not invest her with such a legal title therein as 
can be sold under execution at law. Ib. 


ERROR 


1. This court will not undertake to say that the chancellor has erred in 
refusing to suppress a deposition, when it does not appear by the 
record that the facts on which the motion was predicated were es- 
tablished before him.— Beattie, adm’r. v. Abercrombie et als., 9 

2. A writ of error can only be sued out by one who is a party or privy 
to the recor’, and who has been injured by the judgment and will 
be benefitted by its reversal_— Dupree v. Perry, 34 

3. It is in the discretion of the primary court to permit a plea to be 
filed at any time before the trial of a canse, and the exercise of such 
discretion is not revisable on error.-——Bobe, adm’r, v. Frowner & Wife, 89 

4. The primary court has the discretion to permit pleas in bar to be 
filed at any time before the trial, and this court will not control it in 
its exercise.— Newman, ex'r, v. Pryor, 186 

5. A party. complaining of error, must set out in the record so much of 
the evidence, as is necessary to show it affirmatively.— Brazier § Co. 
v. Burt, 201 

6. Where a motion is made to enter satisfaction of an execution, 
whether the alleged satisfaction appears by the sheriff’s return or 
otherwise, the plaintiff is entitled to notice, and an order directing 
satisfaction to be entered, without such notice, is consequently erro- 
neous.— McKissack et al. v. Davis et als., 315 

7. An order fora mandamus, to compel the sheriff to accept a bond, for 
the trial of the right of property in a slave. levied on under attach- 
ment, is not such a judgment, sentence, or decree, as will support a 
writ of error sued out by the plaintiff in the attachment suit —Braley 





v. Clarke & Peck, 436 
8. Whether, in such case, the sheriff himself could bring the action of 
the court under review by writ of error ?—Quvenre. Ib. 


9. Where a writ issues against two and is served on one only of the 
defendants, it is error to take a juilgment by default against both — 
Faver & Mount v. Briggs, 478 

10. It is within the discretion of the primary court to allow a party, to 
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ERROR—contTinvep. 


whom interrogatories have been propounded under the statute, to 
answer after the expiration of sixty days from the service, or to 
amend his answer, and its action thereon will not be reviewed.— 
Pool v. Harrison, 515 
11. By going to trial in a proceeding for a forcible and unlawful de- 
tainer without objection to the complaint, defects of form are cured 
and cannot be insisted on in this court.—Matlock v. Thompson et al. 600 
12. A judgment or decree will not be reversed for an error which is not 
prejudicial to the party complaining.-Smith et als. v. Martin’s Ez’rs, 819 


See Court, CHarce or. 
“ SuPREME. 


ESCHEAT. 
See ALIEN. 


ESTATES OF DECEASED PERSONS. 


1. Where property is bequeathed to one in trust for others, the trustee 
is regarded at law as the legatee, and his cestuis que trust are not ne- 
cessary parties to a settlement of the administration.—Gaunt § Wife 
v. Tucker's Ex'rs, 27 

2. The donee of a gift mortis causa claims directly from the donor in his 
life-time, and, although the subject of the gift may be liable. after the 
death of the donor, to the payment of his debts, it is not liable to the 
claims of his distributees.—Jb. 28 

3. An administrator cannot be compelled to make distribution of the 
estate within eighteen months after grant of administration, unless 
the estate has been reported solvent. Whether, if such report has 
been made, distribution will be decreed—Quere ?— Williamson § Wife 
v. Mason, adm’x, &c. 87 

4. Where an administrator, who, after distribution of the personal es- 
tate, is compelled to pay demands aguinst his intestate toan amount 
beyond the value of the assets left in his hands, sells the lands of the 
estate for a sum sufficient fully to indemnify him, the widow, to 
whom dower in the lands had previously been allotted, has no inte- 
rest in the proceeds of such sale, and cannot resist a bill filed by the 
administrator against her alone, to recover the sum chargeable on 
her distributive share, upon the ground that they should be applied 
to the discharge of her liability, and that the heirs are necessary par- 
ties before such application can be made.—Alexander v. Fisher § 
Wife, 374 

5. Although as a general rule, an administrator. who, knowing of the 
existence of demands against the estate, which he is afterwards com- 
pelled to pay, proceeds to make distribution without requiring a re- 
funding bond, cannot enforce contribution from the distributees, it 
will not apply where such distribution is made with the consent and 
for the accommodation of the distributees, without a full knowledge 
of the condition of the estate as repects its indeliedness, and under 
an honest belief that such demands are unjust and cau be success- 
fully resisted.—- Ib. 375 
See Executors anp ADMINISTRATORS. 
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ESTATES FOR LIFE, 


J. A sale by one, having a life estate in a chattel, which purports to 
convey the entire title, does not operate as a forfeiture of the life es- 
tate, but vests it in his vendee.—Jones’ Ez'rs v. Hoskins, 489 


ESTATES TAIL AND IN REMAINDER. 


1. Where a devise over is of all the estate, which the first devisee “may 
die possessed of, or entitled to, both real and personal, under and by 
virtue of my will,” the words, may die possessed of, or entitled to, Sc. 
must be understood as limiting the remainder to so much as the first 
devisee may leave undisposed of at his death, and his absolute right 
to dispose of the property is therefore necessarily implied.--(Per the 
Court--Darean, C. J., dissenting. )---Flinn v. Davis et al., 132 

2. When by the terms of a will the first devisee is given the absolute 
right to dispose of the property, a litnitation over of so much as he 
may leave undisposed of at his death, is void for repugnancy. 12. 

3. A bequest of slaves to one for life and to her * lawful begotten heirs, 
to be equally divided among them at her death,” uncontroled by any 
other clause in the will, vests the absolute property in the first taker. 
Ewing v. Standefer et al., 400 

4. Remainder-men are only entitled to the profits. or interest on the 
value of property, from the death of the tenaut for life, although it 
may have been converted in the life-time of the tenaut.---Ramey et als. 
v. Green, adm'r, 771 
See Cuancery, 25. 

“ PLEADING AND Practice, 18, 19. 


ESTOPPEL. 


1. If one, having the legal title to land, induces another to purchase it 
under execution against him, he is not thereby estopped in a court 
of law from showing that the sale was void, and passed nothing to 
the purchaser.— Smith v Mundy, 182 

2. A tenant, after the tenancy has terminated, and he has restored the 
possession to his landlord, may assert a title paramouut against him, 
and the previous tenancy cannot bar his right to recover. Ib. 

3. The mere fact that an administrator, eutitled as such to an undivided 
interest in slaves, is present at a division of them, aud permits the 
share, which he should have received, to be allotted and delivered to 
a third person, will not operate as a divestiture of his tiile, and estop 
him from afterwards asserting it.---Hopper, adm’r, v. McWhorter, 229 

4. Where a bill of exchange, accepted by a firm and endorsed in the 
name of the payee, is, before its maturity, put in circulation by one 
of the partners, his act is to be considered the act of his co-partuers, 
and estops them. when sued on the bill, from denying the genuine- 
ness of the eudorsement.--- Sprague § Winston v. Zunts, 382 

5. Where a party surrenders the possession of personal property to an 
administrator as assets of the estate, and without objection suffers it 
to be distributed as such under an order of the Orphans’ Court, he is 
estopped as against the administrator, from afterwards asserting a 
elaim to the property; and whether such surrender was on the de- 
maud of the administrator or voluntary, or whether the administrator 
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ESTOPPEL—continvep. 
had previously regarded the property as assets and returned it in his 
inventory, or not, can make no difference.—Peol v. Harrison, 514 
6. A party cannot be allowed to go behind an estoppel and insist upon 
the validity of the claim on which the estoppel operates.---Ib. 515 
7. A bona fide purchaser from one, who has made a previous convey- 
ance of the property, by deed fraudulent and void as to creditors or 
subsequent purchasers, is not estopped by the prior deed, although it 
may contain full covenants of warranty.---Stokes v. Jones, 734 
8. Acts in pais, subsequent to the execution of a deed for land, cannot 
estop the grantee, in a court of law, from asserting his title. The 
fraud, which, at law, will vacate the deed, must relate to its execu- 
tion. Ib. 
See Executors axp ADMINISTRATORS, 17. 
TRUSTEES, 2, 3. 


EVIDENCE. 
I.— ADMISSIBILITY AND RELEVANCY. 
1. The original inventory and appraisement returned by an adminis- 
trator to the Orphans’ Court, if it has not been recorded, is admissible 
in evidence as a part of the res gestae to shcw the character in which 
the administrator held possession of a particular chattel mentioned 
in them, but for no other purpose.— Calvert v. Marlow, 67 
2. The declarations of a party are not evidence for himself, unless they 
constitute a part of the ves geste. Martin, ex’r, v. Williams, adm’r, 190 
3. Where the acts of parties to a transaction are evidence against third 
persons, their declarations, if they are so inseparably connected with 
the acts as to constitute a part of the res geste, are also admissible. 
Robertson v. Smith, 220 
4. Where parties contract in reference to a growing crop of cotton, 
without saying any thing as to quality, it is to be infered that they 
intend it to be of the quality usually produced in the region of coun- 
try in which it is grown. Evidence, therefore, which tends to show 
that the cotton tendered, in compliance with the contract, corres- 
ponds in quality w-th the average crops of the neighborhood, is not 
irrelevant.—Davis v. Adams, 265 
5. Ina contest between an existing creditor and a purchaser from the 
debtor, the declarations or statements of the Jatter are not admissible 
to prove the consideration of the purchase.— Hooper v. Edwards, 280 
6. The admissibility in evidence of what a deceased witness swore on 
a former trial does not depend on the nominal identity of the parties. 
It is sufficient, if the second trial, in reference to the same subject 
matter, is between those, who represent the parties to the first by 
privity in blood or estate.--Clecland v. Huey et al., adm’rs, 343 
7. Where it is a question before the jury, whether the note sued on is 
the note of the defendant, or cf a third person, the fact that the plain- 
tiff had sned and recovered judgment on the note against such third 
person, is not irrelevant, but is a circumstance proper for the consid- 
eration of the jury. Ib. 
8. Where a written instrument is so connected with the declarations of 
a party, that they cannot be fully understood without it, proof of its 
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execution is not a pre-requisite to its admissibility in evidence, in 
connection with aud as explanatory of the devlarations.— Mims’ Exrs 
v. Sturtevant, 359 
9. M. or his wife, both being present, handed a paper to the witness, 
saying, “there is a deed I intended for my daughterP?.” The wituess 
read the paper and returned it to M., and when examined as to its 
contents could only recollect the words, “I give to my daughter P. 
my negro woman Peuuy, and to the heirs of her body.” Held-- 
That this, though not of the most satisfactory character, was evi- 
dence sufficient, both of the execution and contents of the deed, to 
20 to the jury, especially as it was shown that the deed could not be 
found, and that the opposite party, in whose possession it was pre- 
sumed to be, had been notified to produce it, and had failed to ” 
so. b. 


10. Where, on the trial of the issue, whether W. is indebted to T.., it is 
shown that W. agreed, if T. would go to Mississippi and take three 
slaves, and deliver them to him in Mobile, he would give him one of 
thein, or a sum equal to one-third the value of the three, and that T., 
in pursuance of the contract, went to Mississippi aud brought and 
delivered two of the slaves to W., and that W. with the assistance of 
T., afterwards obtained possession of the third, proof that W. subse- 
quently filed a bill against McR., Z., and L., for the recovery of said 
slaves, and compromised the suit by receiving from them $1800, is 
not irrelevant, as it tends to show that the slaves were the property 
of W. aud under his coxtrol, aud that he had disposed of them as his 
own—aud also to show an election on the part of W., if any thing 
was due to T., to pay him in money, rather than in oue of the 
slaves.— Wolfe v. Parham. 442 

11. The protest ofa foreign bill, being by the universal custom of mer- 
chants prima facie evidence of its dishonor, is also evideuce, when the 
demaud is made of au agent, to prove ihe fact of an agency.— Prillips 
v. Poindexter, 579 

12. Where the subscribiug witness to a written instrument resides be- 
yond the limits of the State, it is admissible in evidence upon proof 
of such witness’ signature.— Foote §& Wife v. Cobb, 585 

13. The acts ofthe donor subsequent to the execution of a deed of gift, 
other than a sale of the property to a bona fide purchaser for valuable 
consideration without notice, are not adinissible evidence to prove it 





fraudulent. Ib. 
14. The absence of a party from the State cannot be proved by general 
reputation.— The State Bank v. Seawell, 616 


15. Where the sheriff of one county levies an execution issuing from 
another on personal property, to which a claim is interposed, the 
copy of the execution, returned by him to the Circuit Court of the 
county in which the levy is made, is admissible im evidence, without 
other proof than that which the return aflords.—Lanier v. The Br. 
Bank at Montgomery, 625 

16, Where, on a trial of the right of property, the question at issue is 
whether the property in controversy was purchased and paid for with 
the funds of the defendant in execution, it is admissible to prove, as 
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EVIDENCE—continvep. 
a circumstance from which an inference may be drawn, that a note, 
which had belonged to the defendant, was found, after the death of 
the vendor, in the hands of his executors. Db. 
17. Where part of a transaction has been elicited from a witness on the 
direct examination, the opposite party has the right, on the cross ex- 
amination, to enquire into all the facts and circumstances connected 


with it, although they might not be admissible as independent testi- 
mony. Ib. 


18. The endorsement ofa levy on an execution by the sheriff or his 
deputy, being an act required by law, is to be considered as true, until 
impeached, and is admissible in evidence, without proof of the hand- 
writing of the officer.—Barron, Adm’r, v. Tart, 668 

19. That a person never had a title or color of title to a particular article 
of property is not a legal conclusion, but the negation of every fact 
that would constitute a title, and as such is admissible evidence.— 
Norton §& Wife v. Linton, 690 

20. In criminal cases, evidence of previous good character is proper 
for the consideration of the jury, not only where a doubt exists upon 
the other proof. but even to generate a doubt as to the guilt of the ac- 
cused.--- Felix. a slave, v. The State, 720 

21. Ou the trial of an indictment, framed in conformity with the pro- 
visions of the 18th section of the 4th chapter of the Penal Code, it is 
competent to prove that the property described was stolen by the ac- 


cused in another State and brought by him into this.---Murray v. The 
State, 797 


22. Where in an action of crim. con., a witness testifies that he saw the 
defendant at the plaintiff's house, in company with the wife of the 
latter, his opinion as to the purpose for which he was there is not 
admissible as evidence.--Coz’s Adm’r v. Wh-tfield, 738 

23. Where, in an action to recover the purchase money of three slaves, 
sold by the plaintiff to the defendant, issue is joined on the plea of 
failure of consideration, proof that the plaintiff had offered them, within 
twelve months immediately preceding the sale, at three hundred and 
fifty dollars less than he sold them for to the defendant, is relevant, as 
in some degree conducing to show, especially in connection with 
other evidence, that one of the slaves was unsound at the time of 
the sale.— Rowland v. Walker, 749 

24. The declarations of a slave, when sick, relative to the symptoms 
and nature of the disease under which he is laboring, whether made 
to a physician or other person, are admissible as original evidence. 1b. 

25. The deposition of a witness, taken in a former suit, is admissible in 
evidence, after his removal from the State, in a subsequent suit be- 
tween the same patties or their privies, touching the same subject 
matter, although the issues involved in the two suits may not be 


identical.---Long, Admr, v. Davis, 801 
26. Proof of a parol contemporaneous agreement is admissible to show 
the consideration of a note, but not to vary its legal effect. Ib. 


27. Where the question at issue is whether or not the gift of a slave had 
been perfected before the marriage of the donee, the fact that the donor 
was opposed to the marriage is wholly irrelevant.--Perry v.Graham, 822 
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28. The opinion of a witness as to what the facts prove is not admis- 
sible. It is the province of the jury alone to draw conclusions. 1b. 

29. The declarations of the wife, in reference to the title of a slave, over 
which she is merely exercising control as a domestic in the family, 
are not admissible against the husband. Ib. 





II, BEST AND SECONDARY. 


30. Secondary evidence of the contents of a writing is not admissible, 
unless the albsence of the writing itself is first accounted for.--- Wiswall 


v. Knevals, Hall § Townsend, 65 
31. The ez parte statements or declarations of a third person are not ad- 
missible evidence in proof of the fact to which they relate. Ib. 


32. The parol admissions of a party, made out of court, are not admis- 
sible to prove the contents of a judgment, rendered against him by 
a justice of the peace, and the proceedings connected therewith, un- 
less it be shown that the higher and better evidence cannot be pro- 
duced.--- Ware v. Roberson, 105 
33. Parol evidence is inadmissible to prove the sheriff’s return on an 
execution, unless the absence of the higher evidence is first accounted 
fur.---McDade et al., Adm’rs, v. Mead, use, .&., 214 
34. When a witness states that “the contract” (of which he was testify- 
ing) was evidenced by a promissory note, he must be understood to 
mean the entire contract, and parol evidence is not admissible to 
prove any of its terms, ualess the absence of the note is first accounted 
for.—Hooks v. Smith, et. al., 338 
35. ‘The books of a notary public, in which he keeps the minutes of his 
official proceedings, are regarded as public records, and the protest 
registered therein being the true and only original protest, a certified 
copy from it is admissible in evidence.--Phillips v. Poindexter, 579 
36. Where it does not appear that the final record has been made up, 
the original papers in the cause are admissible in evidence.--Barron, 
Adm'r, v. Tart, 668 
III. WEIGHT AND BURDEN OF PROOF. 


37. Where the executor or administrator on final settlement claims 
credit for the payment by him of an account agaiust his decedent, the 
mere productiou of a receipt, purporting to be signed by the creditor, 
without proof of the signature or the validity of the debt, is insufficient 
to authorise the allowance of the credit.---Gaunt § Wife v. Tucker's 
Executors, 27 

33. Proof that would be sufficient to charge the executor or adminis- 
trator, in a suit against him, with the payment of a demand agairst 
his decedent, is sufficient to support his claim to such payment as a 
credit. bb. 

39. Where onc hires a slave for a limited time, and fails at the expira- 
tion of the term to re-deliver him to the owner, he is prima facie liable 
for his value; but if it be shown that the slave has died during the 
term for which he was hired, it devolves on the owner to show that 
the death resulted from a violation of duty on the part of the hirer.--- 
Wilkinson v. Moseley, 288 
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40. In an action to recover the value of a slave, hired as a servantona 
certain steamboat, and alleged to have been lost by reason of a breach 
of the contract on the part of the hirer, the fact that the boat, before 
and at the time of the hiring, was running as a regular packet on the 
line between Mobile and New Orleans and was advertised in the 
newspapers as such, in the absence of proof of an express contract, 
is not conclusive evidence of a contract that the boat should run on 
that line, aud not elsewhere, during the term of hiring, but is a cir- 
cumstance merely, to be considered by the jury, in connection with 
the other testimony, for the purpose of ascertaining what the real 
contract was.---Muers v. Gilbert, 467 


IV. PAROL EVIDENCE. 


41. Where a bond or note fails to designate the place of payment, parol 
evidence is inadmissible to show that it was, by agreement between 
the parties, to be paid at a place different from that of the contract --- 
Moore §& Jones, Adm’rs, §c., v. Davidson, 209 

42. As a general rule, parol evidence is not admissible to add to, vary 
or explain a written instrument, but if a material part has been in- 
serted by the fraud of one of the parties, this furnishes an exception 
to the rule, and parol proof is admissible at law to establish the fact.--- 
Waddell v. Glassell, 561 

43. On a motion to quash an execution, it is not admissible to prove a 
mistake in the judgment, as to the name of one of the parties by 
whom it was confessed, so as to make it support the execution: but 
such mistake can only be corrected, if at all, by a direct proceeding 
for that purpose.—Shorter’s Adm’r v. Mims, et als. 655 


V. RES GESTE. 


44. The declarations of one in possession of personal property, that 
he holds it not in his own right, but as the property of another, are 
admissible in evidence as part of the res geste. --Brazier § Co. v. 
But, 201 

45. So also, if cotton be delivered by M. to C., proof that C., upon the 
receipt, and whilst in possession of the cotton, marked the bales with 
the initials of B’s name, is, for the same reason, admissible to show 
that C. held it as the property of B., and as his bailee. Db. 

46. The declarations of a party, in possession of personal property, are 
admissible to prove that he claimed the property as his own.---Clea- 
land v. Huey, et al., Adm’rs, 343 

47. The declarations of a third person, whilst in the possession of pro- 
perty, explanatory of the nature of the possession, are admissible in 


evidence as part of the res geste.---Perry v. Graham, 822 
48. But such declarations cannot be admitted for the purpose of proving 
the manner in which the title was acquired. Ib. 


See Apverse Possession, 2. 
Carmina Law, 8, 9, 
Estorren, Ubique. 

Maticiovs ProsecuTioy, 1, 2. 
Sianper, 1, 2. 
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EXCEPTIONS, BILL OF. 


1. A bill of exceptions is to be construed most strongly against the 
party excepting.—Perminter v. Kelly, 716 
2. The act of the 20th December 1844, requiring the judge of the court 
below to note on bills of exceptions the true date, was intended merely 
to furnish evidence of the fact that they were signed during the term, 
and not to render them unavailing, though the date should not appear 
upon them, if it is shown by other parts of the record that they were 
actually signed during the term.——Coa’s Adm’r v. Whitfield, 738 
3. Although it is not indispensable that the time when a bill of excep- 
tions is signed should appear by an entry on the miuutes of the term, 
yet the record of the suit is more perfect with such entry, and if made, 
it will be looked to by this court, in the absence of a date on the bill 
of exceptions, as evidence that such bill was sigued during the term. Ib. 


EXECUTION, PROPERTY EXEMPT FROM. 


1. Where a debtor is possessed of a pair of work oxen and two horses, 
he has the right, under the statute exempting certain articles from 
execution, to elect whether he will retain the oxen, or one, and which 
of the horses, for the use of his family.——Ross v. Hannah, 125 

2. Although in such case, the right may be waived by express decla- 
rations, or unequivocal acts—-as for instance, the refusal of the debtor 
to make the election, when required to do so,—it cannot be divested 
by the mere levy of an execution on one particular article of the pro- 
perty; but the debtor, notwithstanding, may, at any time before the 
sale, elect to retain the article levied on, without tendering to the of- 
ficer those, which he had omitted to seize under the execution. J. 

3. If, however, after the levy and before the sale, the debtor should put 
the articles not levied on out of the officer's way, this would amount 
to an election to retain them, and determine the right. Tb. 





EXECUTION, WRIT OF. 


1. The amendment of an execution, by striking out the name of a per- 
son, not a party to the judgment, and which name had been impro- 
perly inserted im the execution, does not affect its lien.—Andress v. 
Roberts, 387 

2. The delivery of an execution toa Bank Marshal, appointe] under 
the act of 1843, whilst that act was in force, created a lien on the 
goods of the defendant, co-extensive with the limits of the State.— 
(Darean, C. J., dissenting.) Ib. 

3. Where an execution, on its face, is returnable at a time anterior to 
the term, to which by law it should have been made returnable, it 
may be amended, but until amended, the securities of the deputy 
sheriff or deputy bank marshal are not liable for money collected on 
it by such deputy after the day on which it was on its face returna- 
ble, and which he has failed to pay over.-(Dareay, C. J., dissenting.) 
Farward et al. v. Marsh, 645 

4. A judgment, not absolutely void, cannot be collaterally impeached, 

and until set aside in a direct proceeding, an execution may properly 

issue upon it.—Barron, adm’r, v. Tart, 668 
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5. The statute authorising the widow to retain the possession of the 
dwelling house, in which her husband most usually dwelt next be- 
fore his death, aud the plantation thereunto belonging, until her dower 
is assigned her, does not invest her with such a legal title therein as 
can be sold under execution at law.—Doe ex dem. Cook § Hardy v. 
Webb, 810 
See Action, 5. 

ExecutTors AND ADMINISTRATORS, 9. 
Notice, 2. 


EXECUTORS AND ADMINISTRATORS. 


1. The executor or administrator, as respects the personal estate of the 
deceased, is the only representative that the law will regard, and his 
riglits as to such are exclusive.—-Beattie, adm’r, v. Abercrombie et als., 9 

2. The acts of an executor or administrator may be questioned in equity 
by a legatee, distributee, or other person having an interest, but it 
must be done upon appropriate allegations in the pleadings. Ib. 

3. Where joint debtors of an estate reside in different jurisdictions, an 
administrator in either may effectually settle and release the demand 
as against all of them. Jb. 

4. Where an executor or administrator receives depreciated currency 
in payment for property of the estate sold by him. and passes it off 
at par in discharge of its debts, he will not be chargeable with thé 
difference in value of specie and the currency so received.--Gaunt § 
Wife v. Tucker's Ex’rs, 28 

5. The dissent of the widow from the will of her deceased husband 
does not affect a power of sale given by it to the executors, for the 
purpose of paying the debts of the estate. db. 

6. Under the act of 1821, the administrator de bonis non is the proper 
party to revive a judgment recovered by the first administrator as 
such, he having died after its recovery.--Duncan, adm’r, v. Hargrove 
et als., 77 

7. An administrator cannot be compelled to make distribution of the 
estate within eighteen months after grant of administration, unless 
the estate has beeu reported solvent. Whether, if such report has 
been made, distribution will be decreed--Quere !—Williamson § 
Wife v. Mason, adm’x, §c. 87 

8. If an admiuistratrix marries pending a suit against her as such, the 
plaintiff may proceed to judgment without making the husband a 
party.—Bobe. adm’r, v. Frowner & Wife, 89 

9. The marriage of an administratrix does not divest her of the title to 
the assets of the estate, but they remain subject, notwithstanding the 
coverture, to be seized and sold under execution against her in her 
representative character. Ib. 

10. The power confered by the statute on executors and administrators 
to rent the real estate of the decedent is a special power, and must be 
executed in the manner pointed out in the act. To entitle an admin- 
istrator, therefore, to the rents as assets of the estate, it is esseutial 
that the land should be rented at public outcry.—Martin, ex’r, v. Wil- 
liams, adm’r, 190 

° 57 
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f1. A judgment having been rendered against W., as administrator, in 
a justice’s court, he appealed to the Circuit Court. After the case 
reached the Circuit Court, the resignation of W. was suggested, but 
by whom the record fails to disclose, aud scive facias was awarded 
against the administrator de bonis non, without his being named. The 

* clerk thereupon issued a sci. fa. against B. as the administrator de 
bonis non, who came in and demurred to it, and his demurrer was 
sustained. W., appearing by attorney;*and interposing no defence, 
judgment ni diat was then rendered against him. Held, That W. 
was not discharged, but was still a party tothe suit, and properly 
proceeded ayainst as such.—- Witherington, adm’r, v. Brantley, 197 
12. The fiual settlement of his administration by an administrator de 
tonis nen, without a discharge from the trust, does not divest him of 
the power to call upon the former administrator for a settlement of 
his accouuts.—Simmons, adm'r, v. Price, adm’r, 405 
13. If a party die in possession of goods, and they come into the hands 
‘of his administrator, the title is changed, and a factor, who may af- 
terwards receive the goo.!s from the administrator, cannot bold them 
or their proceeds, on account of advances made to the deceased in 
his life-time, without the assent of the administrator.— Swilley § Riley 
v. Lyon § Baker, 552 
44. Where an administrator sells property, which has come into his 
hands as assets of the estate, in conformity with the requirements of 
the statute, the purchaser, in the absence of a warrauty, express or 
implied, and of fraud, either in representation‘or concealment, cannot 
resist the payment of the purchase mouey, ou the ground, that he 
has been dispossesstd of the property since the sale, under a title, 
paramount to that of the intestate, and of which he had notice at the 
time of his purchase.— Pool, adm’r, v. Hodnett § Hays, 752 
15. Nor, in such case, can the right of the administrator to recover be 
affected by the fact, that the holder of the superior title was preseut 
at the sale and made statements which induced the purchase, it not 
appearing that there was any collusion between him and the admin- 
istrator.---Ib. 753 
16. If an administrator or executor, having no authority to do so, either 
by order of the Orphans’ Court, or the will, sell the property at pri- 
vate sale, the sale is illegal and void as to the distributees and ered- 
itors of the estate.---( Darean, C. J.---dissenting, and holding that the 
sale is voidable merely, and is to be treated as valid until avoided by 
them. )---Hopper, adm’r, v. Steele, — 828 
#7. But the administrator or executor, who makes such a sale, being 
‘in pari delicto, is estopped from denying its validity, and cannot there- 
fore. maintain an action for the recovery of the property. Ib. 
18. The sale, being void as to the distributees and creditors, and ope- 
rating merely as an estoppel upon the administrator or executor, who 
made it, it follows that the title to the property is not thereby changed, 
and that when a party, capable of suing. succeeds to the administra- 
tion, the right of action immediately attaches in him, and he may 
recover the property from the purchaser or one claiming under him. 
(Darean, C. J., dissenting.) Ib. 
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EXECUTORS AND ADMINISTRATORS—-continvuxp. 

i9. In such case, there being no right of action in any one during the 
continuance of such administrator's or executor’s term of office, the 
statute of limitations does not begin to run until the appoinment of 
his successor. Ib. 





See DisconTINvANce, 1. 
Estates or Deceasep Persons. 
Estoppe., 3. 
Evipence, 38, 39. 
HusBAND AND Wire, 2. 
PARTNERS AND PARTNERSHIP, 1. 
Pieapine at Law, 5. 


EXECUTORY DEVISE. 


1. Where a testator bequeathes personal property.to his daughter and 
the heirs of her body, and if she die “ without leavang lawful issue 
froin her body,” then over, the word, leaving, limits the meaning of 
of the words, issue from her body, to issue living at-her death, and the 
limitation over is good as an executory devise. And, since estates 
tail have been abolished in this State, the same rule of construction 
should be applied to devises of real property.---(Per Dargay, C. J., 
the court expressing no opinion on either point.)---flinn v. Da- 
wis et al. 132 

2. Where a devise over is of ail the estate, which the first devisee “ may 
die possessed of, or entitled to, both real and personal, under and by 
virtue of my will,’the words, may die possessed of, or entitled to, §c., 
must be understood as limiting the remoindet to so much as the 
first devisee may leave undisposed of at his death, and his absolute 
right to dispose of the property is therefore necessarily implied.— 
(Per the Court—Darean, C. J, dissenting.) Ib. 

3. When by the terms of a will the first devisee is given the absolute 
right to dispose of the property, a limitation over of so much as he 
may leave unidisposed of at his death, is void for repugnancy. Ib. 


FORCIBLE ENTRY AND DETAINER. 


1. By going to trial in a proceeding for a forcible and unlawful detainer 
without objection to the complaint, defects of form are cured and 
cannot be insisted on in this court.—Matlock v. Thompson et al., 600 

2. An allegation that the defendaut “forcibly and unlawfully detains 
and keeps possession” of the premises, “detaining and holding the 
same by such words, circumstances, or actings, as have a natural 
tendency to excite fear and apprehension of danger,” is a suffitient 
allegation, under the statute, of a forcible detainer. Ib. 

3. Neithér is the mere refusal of the defendant to deliver possession of 
the premises, when demanded, nor his declaration to a third person 
that he had gotten possession of property which was his own, aud 
he intended to hold it if he could, sufficient evidence of force to sup- 
port the complaint for a forcible detainer.; bb. 
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FORFEITURE. 

1. A sale by one, having a life estate in a chattel, which purports to 
convey the entire title, does not operate as a forfeiture of the life es- 
tate, but vests it in his vendee.—Jones’ Ex’rs v. Hoskins, 489 





FRAUDS, STATUTE OF. 


1. A promise to pay the debt of another must not only be in writirg, 
but founded on a legal consideration, otherwise it is a nudum pactum, 
and cannot be enforced, if the want of consideration be shown.-- 
Beall § Co. v. R-dgeway, 117 

2. One to whom another is liable on a contract, express or implied, 
though contingently, is a creditor from the time the liability is entered 
into, within the meaning of the Statute of 13th Elizabeth.—Foote § 
Wife v. Cobb, 586 

3. Under the Statute of 13th Eliz., and the construction given to it by 
the English Courts, prior to the 14th May 1776, both of which have 
been adopted in the State of Georgia, a voluntary deed is fraudulent 
as against existing creditors of the grautor, although no actual fraud 
was intended. Ib. 

4. A deed, containing reservations in favor of the grantor, and made 
with the intent to hinder and delay his creditors, is void.— Stokes v. 
Jones, 734 

» 5. L,, being largely indebted, and having taken judgments, that had 
been rendered against him, to the Supreme Court for delay merely, 
executed to D. a deed of trust, to secure the payment of a debt of one 
hundred and fifty dollars due by him to C., and to indemnify C. and 
another as his sureties on certain debts, some of which were due, 
and others running to maturity. The property conveyed was of 
much greater value than the aggregate of the debts intended to be 
secured, and consisted of land, slaves, horses, cattle. cotton, lumber, 
house-hold and kitchen furniture, and a stock of goods, together with 

all the debts due the grantor, by note or account, and amounting to 
more than seven thousand dollars. The deed provided that L. should 
remain in possession of all the property, both real and personal, in- 
cluding the débts, and take the profits thereof to his own use, until 
default should be made in the payment of the debt due to C., or until 
C. aud his co-surety should be compelied by law to pay any of the 
debts for which they were bound, upon the happening of either of 
which contingencies, D. was authorised to sell for cash all, or as 
much of the property as might be sufficient, first giving twelve 
months notice of such sale, and from the proceeds to pay the debt 
dte to C., or such part thereof as remained unpaid, and also such 
sums as C. and his co-surety, or either of them, had been compelled 
to pay, and the surplus, if any, after defraying the expenses incurred 
in the execution of the trust, was to be paid over to L., the grantor. 
Held—That the deed, as against the creditors of L., is fraudulent and 
void on its face.--Johnson v. Thweatt, 741 

6. The simple fact of marriage, without any thing further, does not 
constitute the husband, within the meaning of the Statute, a purcha- 
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FRAUDS, STATUTE OF—continuep. 


ser of property held by his wife under a pretended loan for :three 
years, without demand, &c., on the part of the lender.—Perry v. 
Graham, 822 


See Court anp Jury, Province or, 4, 
Deeps or ‘Trust, 1. 





GARNISHMENT AND GARNISHEE. 


1, Where a garnishee ina suit commenced by attachment answers 
and admits an indebtedness to the defendant, the mere refusal of the 
court to grant a motion for judgment on the answer, made by the 
plaintiff before he has obtained a judgment against the defendant, 
will not discharge him.---Bostwick § Kirkland v. Beach, 80 

2. To sustain a judgment agaiust a garnishee it is not necessary that 
his answer should appear in full upon the record. It is sufficient, if 
the record shows, thathe has been returned summoned by the. pro- 

‘ per officer, that a judgment has been rendered against the defend- 
ant, and that he admits an indebtedness to him, which could be re- 
covered in au action of debt, or indebitatus assumpsit. Ib. 

3. Whenever a garnishee submits to answer, or when the suit is not 
terminated by judgment against the defendant, the garnishee con- 
tinnes before the court for the purpose of receiving its pga up- 
on his answer. 


GIFT. 


t. A gift by deed of a slave, on the condition that the donee shall eman- 
cipate him, vests the title absolutely in the donee, and the donor can 
no more revoke it, than he could a gift, to which:no condition was 


attached.---Gaunt § Wife v. Tucker's Executors, 28 
2. A deed of gift, although it has not been recorded, passes the tiile to 
the donee, as against the donor and his representatives. db. 


3. A father. having executed a deed of gift for a slave to his daughter, 
then a married woman, sent the slave to the residence of herself and 
husband. The husband, supposing the deed to create a separate 
estate in the wife, refused to permit the property to remain ou his 
premises, or to have any thing to do withit. The wife thereupon 
sent the slave back to her father, with the request that he would do 
the best he could for her, and the father, on its return, stated that he 
would put the slave to work and account to his daughter for it.-- 
Held—That there is nothing in these circumstances to affect the va- 
lidity of the deed, or to precludethe husband, on its being ascertained 
that the deed did not create a separate estate in the wife, from as- 
serting his right uu ler it.—Mims’ Ez’rs v. Sturtevant, ‘360 


GUARDIAN AND WARD. 


1. When an Orphans’ Court in this State, inthe rightful exercise of its 
jurisdiction, has appointed a guardian for the person and estate of a 
minor, no one else can be recognized as the !awful guardian, whilst 
such appointment remains unrevoked.---Dupree v. Perry, 34 

2. A guardian may subunit for his-ward, and-is bound by the award in 
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GUARDIAN AND WARD—continvep. 


the ordinary way, in which one man is bound, who binds himself 
for the acts of another.---Strong v. Beroujon, 169 
3. A guardian cannot maintain case or trover in hisown name against 

the hirer of a slave, belonging to his ward, and whose death has been 
caused by the tortious act of the hirer, althongh the contract of hir- 
ing was made with the guardian. The suit should be in the name of 
the ward.—Hooks v. Smith, et. al., 338 
See Bonns, &c., 2, 3. 

Notice, 1. 

Orpnans’ Court, 2, 3, 4, 5. 

Trustees, 2, 3. 





HUSBAND AND WIFE. 


1, The words, “exclusively to her and the heirs of her body forever,” 
when used in a bequest of slaves by a father to his daughter, then a 
married woman, are sufficient to exclude the marital rights of the 
husband.—Gould v. Hill, by next friend, §c. 84 

2. The husband of an administratrix is liable for the devastavit of the 
wife, whether committed before or during the coverture, if his lia- 
bilty be fixed before the death of the wife.—Bobe, adm’r, v. Frowner 
§& Wife, 89 

3. The personal property of the wife in possession passes to her hus- 
band by the marriage, and if her iuterest be that of a tenant in com- 
mon with others, the husband becomes a tenant in common in her 
stead.---Hopper, adm’r, v. McWhorter, 229 

4. A married woman may, with the assent of her husband, endorse a 

* bill or note payable to her, in her own name. aud confer a valid title 
on her endorsee; and such assent may be presumed from circum- 
stances -- Roland v. Logan, ex’r, 307 

5. If a husband permits his wife to take her children to a foreign coun- 
try, or to another State, of which he never becomes a resident, and 
thére enter into business for their support and maintenance, and by 
her industry, she acquires rights and property, to whieh during his 
life he has asserted uo claim, his assent, that she should act as a feme 
sole, and as such, receive payment of debts contracted with and due 

* to her, and endorse bills or notes acquired by her, in her own name, 
may be-fairly and reasonably presumed. Ib. 

6. A married woman, who. having separated from her husband in an- 
other State, has come to this State. and by her industry has for seve- 

* ral years maintained herself and her children, the husband in the 
meantime continuing to reside in the State whence she came, and 
asserting no claim to her acquisitions, is to be regarded as a feme sole, 
and may by endorsement in her own name pass the title to a bill or 
note made payable to her. Ib. 

7. In this State, a married woman, with the assent of her husband, may 
maké a valid will of her choses tn action, in his favor.—(Parsons, J., 
dissenting. )--Burton et al. v. Holly, 408 

8: Married women are not embraced by the. statute of wills of 1306, 
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(Clay’s Dig. 596, @1,) and could not, by virtue of that statute, make 
a valid devise of their real estate.---Baker et al. v. The Heirs of Chas- 
tang, 417 
See Cuancery, 4, 27. 

Evipence, 29. 

Executors aND ADMINIITRATORS, 8. 

Girt, 3. 

Lien, 1. 

Limitation, &c., 10. 11. 

Matniciovs Prosecution, 2. 

MarriaGE, 1, 2. 

Preapine aT Law, 5. 

Practice at Law, 4. 


INDICTMENT. 


1. The Act of 1848, having prescribed a specific and different penalty 
for each of the several classes of pedlers, who may violate its pro- 
visions, an indictment under it must designate the class to which the 
accused belongs, ctherwise no judgment can be rendered upon it.-- 
Hirschfelder v. The State, 112 

2. Where a statute, creating an offence, describes its constituents, an 
indictment is sufficient, if it charge the offence in the language of the 
act.—Batre v. The State, 119 

3. An indictment, therefcr2, under the statute, for refusing to testify 
before the grand jury, in reference to gaming, is good, which alleges 
the issuance of a summons by the solicitor, requiring the defendant 
to appear before the grand jury and give evidence of any gaming, 

¢., its service by the sheriff, the appearance of the defendant in obe- 
dience to its mandate, and his refusal to testify, when there. Ib. 

4. The legal sufficiency of an indictment cannot be tested upon de- 
murrer to the scire facias issued on a forfeited recognizance, but the 
defendant should appear and answer to the indictment itself.-- The 
State v. Weaver et als., 293 

5. Where a specific term in a statute is followed by one of more com- 
prehensive meaning, an indictment for the offence, designated by the 
more definite term, must be equally specific in charging it.—Bush et 
al. v. The State, 415 

6. The time wheu the coin, of which a counterfeit is uttered and pub- 
lished, was current by law, usage or custom in this State, is a mate- 
rial ingredient in the offence denounced by our statute, and should 
be distinetly stated in the indictment.-—Nicholson v. The State, 529 

7. Iu an indictment under the statute for an assault with intent to mur- 
der, it is necessary to specify the acts, which coustitute the assault. 
Beasley v. The State, 535 

8. The statute changing the punishment of an assault, when accom- 
panied with the intent to murder, does not create a new offence. The 
assault should therefore be alleged as at common law, with the ad- 
ditional averment of the intent with which it was committed. Ib. 

9. An indictment for an act which was a misdemeauor at the common 











880 INDEX. 


INDICTMENT—continvep. 
law, and which hy the penal code has been made a felony, need 
not allege that the act was’ felonzously done.--(See Clay’s Dig. 442, 
3 26.) Ib. 
10. Where two commit a joint assault with intent to murder, the one 
with a knife and the other with a gun, acount in the indictment, 
which charges them jointly, is not objectionable for duplicity.— Shaw 
v. The State, 547 
11. In an indictment for an assault with intent to murder, by shooting, 
it is not necessary to allege that the person assaulted was within the 
distance to which the gun won'd carry, for the attempt to shoot must 
have been coupled with the ability to do the act, or it would not have 
amounted to an assault; nor is it necessary to allege that the weapon 
charged to have been used was a deadly weapon. Ib. 
12. In an indictment for murder, the designation of the person slain as 
a free negro, though unnecessary, is matter of description and must 
be proved as alleged; and proo! that he was a mulatto will not sus- 
tain the allegatiou.—Feliz, a slave, v. The State, 720 


INFANTS, 


1. In‘ants of themselves are incapable of electing whether they will 
account for advancements, or be excluded from the distribution, on 
final settlement of the estate, and their exclusion, without the previ- 
ous appointment of a guardian ad litem to represeut them, and pro- 
tect their interests, is, therefore, erroneous.--(Overruling Parks v- 
Stonnm, 8 Ala., 752, so far as it asserts a contrary doctrine. )--- Wi- 
son’s Heirs v. Wilson’s Adm’r, 176 
In this State, an infant, whether he has a regularly appointed guar- 
dian or not, may in every case sue by his next friend.— Hooks v Smith 
et al., 338 
3. Persons under age are expressly excepted by the proviso to the 

statnte of non-claim, and the fact that the minor has a guardian can- 

not exclude it from the benefit of the proviso.—Moore v. Wallis et als. 458 


INJUNCTION BONDS. 
See Bonps, &c. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Where a party, without objection, permits secondary evidence to be 
given against him in the primary court, his assent will be presumed, 
and he cannot be heard to complain of it in an appellate tribunal.-- 
Beattie, adm'r, v. Abercrombie et als., 9 

2. Every reasonable intendment will be made in favor of the judgment 
or decree of a court, rendered in a matter within its jurisdiction.— 
Wilson’s Heirs v. Wilson’s Adm’r, 176 

3. Where, therefore, a decree of the Orphans’ Court on the final sett!e- 
ment of an estate, in which the distributees occupy the place of their 
deceased mother, recites: “It appearing that the heirs of A. H. & 5. 
H.. his wife, have received advancements made to the said A. H. in 
his lifetime,” &c., the presumption will be indulged, if necessary to 
support the decree, either that the advancements were made to the 
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INTENDMENTS, &c.—-contrnvep. 


e 


said A. H., in the lifetime of his wife, or, if made since her death, 
that he had authority to receive them, and that the property so ad- 
vanced has been actually received by the respective heirs in equal 
portions. Ib. 


. The place of the contract being ascertained, the law, in the absence 


of an express stipulation, determines the rate of interest that attaches 
to it. and there is no difference in effect between the stipulation which 
the law thus implies, aud one expressly stated in the contract.— 
Moore & Jones, adm’rs, §c. v. Davidson, 209 
Where the bill of exceptions fails to set out any of the evidence, this 
court will presume that a charge given by the court below was not 
abstract, but was authorised by the facts.— Wilson v. Calvert, adm’r, 274 
Where one. for a stipulated compensation. undertakes to go to Mis- 
sissippi and take three slaves, supposed to be in the possession of 
some person there, and deliver them to the owner in Mobile, no time 
for their delivery being fixed, the law will allow him a reasonable 
time within which to comply with his undertaking, and it cannot be 
assumed as a legal conclusion. that the acceptance by the owner of 
two of the slaves is a waiver of the entire fulfilment of the contract, 
but it should be left to the jury to determine whether, under the cir- 
cumstances, such acceptance was intended as a waiver or not.--- 
Wolfe v. Parham, 442 
See Contract, &c., 5. 


INTEREST. 


A debt payable on demand will nct bear interest until a demand is 
made, or a writ served.—-Mazcy v. Knight, 300 
See InrenpMmEntTs, &c., 4. 


JUDGMENT AND DECREE. 


ai 


2. 


The judgment of a court cannot be altered or corrected at a term 
subsequent to that at which it was rendered, except in matters of 
clerical omission or misprision.— G.bson v. Wilson, 63 
Where a defendant, couvicted of a misdemeanor, is sentenced to pay 
a certain fine, and to be imprisoned uutil it is discharged, a release 
by the Governor from th2 imprisonment alone is not a release or sat- 
isfaction of the fine.— The State v. Richardson, 109 


. A judgment is conclusive at law of the rights of the parties, and 


fully determines all defences that might have been urged agaiust the 
demand before the judgment was rendered.-- Mervine v. Parker, 241 


. So also, the recovery of a judgment is conclusive against the de- 


fendant that the mouey is legally due to the plaintiff, and not to an- 
other, and if the defendant assumes to pay it to a third person, upon 
the idea that such third person is beneficially entitled to receive it, he 
acts at his peril, and at law cannot be credited with such paymeut in 
opposition to the legal rights of the plaintiff, although equity might 
afford him relief. I 


. The reversal of a judgment restores the parties to the condition in 


which they stood before it was rendered.— Simmons, Adm’r, v. Price, 
Adm'r, 405 
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JUDGMENT AND DECREE—continvuep. 


6. A final judgment cannot, at a term subsequent to that at which it is 
rendered, be so altered, as to relieve one party from the costs, and 
charge the other with them.—Harris, et al., Ex’rs, v. Billingsley et al. 438 

9. A judgment in this court, which awards ten per ceut. damages on 
affirmauce of a judgment of condemuation in a trial of the right of 
property, is too uncertain to enable the clerk of the court below to 
compute or ascertain the amount of damages, and to that extent is 
consequentiy void.—Hooks et al. v. The Br Bunk at Montgomery, 451 

8. Where executors are cited by the distributees to make settlement and 
distribution of the estate, a decree, ascertaining the amount in their 
hands, and the share therein of each distributee, aud awarding to each 
the sum so ascertained, is a final decree, and solong as it remains in 
force, conclusive on the rights of the parties.---Sankey's Distributees v. 
Sankey’s Executor’s, 713 


See Repemrtion, Ricut or, 1. 


JURISDICTION. 


1. On the trial of a motion before a justice of the peace against a con- 
' stable for failing to return an execution, the plaintiff, if his demand 
is over fifty dollars, may remit an amount sufficieut to bring the case 
within the jurisdiction of the justice.— Henderson v. Plumb § Robbins, 74 
2. It is a general rule, in respect to the jurisdiction of courts, that nothing 
will be intended in favor of the jurisdiction of an inferior court, but 
every thing necessary to sustain its jurisdictiion must appear on the 
face of the record.— The Commissioners’ Court of Talladega v. Thomp- 





son, 694 
3. The failure of a party to appear and object to the jurisdiction of the 
court is not a waiver of the objection. db. 


See Bastarpy, &c., 4. 


JUSTICE OF THE PEACE. 
See Junrispiction, 1. 


LANDLORD AND TENANT. 


1. A tenant, after the tenancy has terminated, and he has restored the 
possession to his landlord, may aseert a title paramount against him» 
and the previous tenancy cannot bar his right to recover.— Smith v. 
Mundy, 182 


LAND TITLES SOUTH OF LAT. 31°. 


1. Where a husband, entitled to a lot of land in the city of Mobile, under 
a grant from the Spanish authorities, died in possession, leaving no 
kindred, when that city was under the dominion of Spain, his wife 
succeeled to the estate by the law then in force; (2 Partidas, 1101; 
Partida 6, tit. 13, L. 6;) and if, upon the application of the widow to 
the proper commissioner of land claims for confirmation of title, the 
evidence of which was lost by time. or destroyed by accident, the 
Government of the United States, after the acquisition of said territory, 
actually confirm her title upou the recommendation of such commis- 
sioner, such contirmation enures to her benefit, and operates as an 
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LAND TITLES, &c.—contixvep. 
acknowledgement, on the part of the government, that the title had 
already vested iu her by virtue of the previous grant to her husband. 
-—Baker et al. v. The Heirs of Chastang, 417 

2. The survey and location of the land, under the act of Congress, after 
the death of the widow, to whom it had been confirmed, did not de- 
feat the confirmation, but was cumulative evidence of title enuring 
to the benefit of her heirs.— Ib. 418 


LEGACY. 
See Cuancery, 8, 9. 


LIEN. 


1. An indebtedness accruing from a husband to his wife on account of 
her separate estate does not create a specific lien on his property, 
and cannot, therefore, be prefered in payment to debts due by him to 
thira persons, who have acquired liens on such property by judgment 
and execution.—-Betts et al v. Betts, 787 
See Execution, Writ or, 1, 2. 

VeNpDoR AND VENDEE, 1, 2, 3. 





LIMITATION AND NON-CLAIM, STATUTES OF. 


1. The validity, interpretation, and construction of a contract are gov- 
erned by the law of the place where the contract was made; the 
remedy for its breach, by that of the forum where it is sought to be 
enforced.-—Jones v. Jones, 248 

2. The bar created by the statute of limitations does not extinguish or 
discharge a contract, but merely takes away the remedy provided for 
its enforcement. Ib. 

3. The statute of limitations of another State, in whieh the contract 
was made, although a complete bar to a suit instituted on it there, is 
not an available defence to a suit brought on it in this State. (Over- 
ruling Goodman v. Monk, 8 Port. 94.)---Jb. 249 

4, The distinction between the operation of the statute of limitations, 
when applied to property, adversely held, and when applied to con- 

. tracts for the payment of money, is this---in the one case, it acts on 
the title, and, when the bar is perfect, transfers it to the adverse pos- 
sessor, whilst in the other, there is no such thing as an adverse pos- 
session, but the statute simply affects the remedy, and not the debt. Jb. 

5. Where all the items of an account are on one side, the entire account 
is not taken out of the statute of limitations, because one or more of 
the items may not be barred ; but where there are mutual accounts 
or dealings between the parties, that ia, where the account consists 
of debits and credits an each side, if a part of the acconnt be not 
barred by the statute. none is.-- Wilson v. Culvert, Adm'r, 274 

6. The provision in the statute of limitations, which authorises a plain- 
tiff to commence a new action within a year after the reversal of a 
judgment in his favor, &c., notwithstanding the time specified as a 
bar has elapsed during the pendency of the suit, will not authorise 
the institution of an action at law, under similar circumstances, after 
the dismissal of a bill in chancery touching the same subject matter. 
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LIMITATION AND NON-CLAIM-—-continvep. 
The statute has no application to a case of that sort. -Roland v. Lo- 
gan, Ex'r, 307 
7. Where one receives the slave of another and promises to account 
for the hire, without any agreen:ent as to the amount to be paid, or 
the time when the hiring should terminate, and the hire become due, 
the hire is payable as it is earned, or, at most, within a convenient 
and reasonable time thereafter; and the owner, after permitting the 
slave to remain with the hirer for a number of years, has not the op- 
tion to treat the entire demand as one continuous item, against which 
the statute of limitations cannot run until the sum last due is paya- 
bie, nor to exempt it as a single item from the operation of the statute 
of three years.— Mims’ Ez’rs v. Sturtevant, 360 
8. A party out of possession of land, which has been held adversely 
for more than thirty years, and after two descents cast upon such 
adverse claimants, loses not only his right of entry upon the same, 
but ail right to recover it by any real action.—Baker et al. v. The Hevrs 
of Chastang, 417 
9. Persons under age are expressly excepted by the proviso to the 
statute of non-claim, and the fact that the minor has a guardian can- 
not exclude it from the benefit of the proviso.—Moore vy. Wal- 
lis, et als. 458 
10. Where to a plea of the statute of limitations, in an action agaiast 
husband aud wife for a debt contracted by the wife whilst so/e, the 
plaintiff replies a subsequent promise by the defendants, &c., it is ne- 
cessary for him to prove a promise that is binding upon each, other- 
wise the issue is not sustained and he cannot recover.— Moore, Adm’r, 
v. Lesuer § Wife, 606 
11. A promise by the husband to pay the debt of the wife, contracted 
dum sola, is not in law the promise of the wife, and will not take the 
demand as against her out of the influence of the statute of limita- 
tious. Ib. 
12. The provision in the statute of limitations (Clay's Dig. 327, 2 84,) 
which entitles the creditor to bring suit after the return of an absent 
debtor, &c., applies not only to a resident debtor who has temporarily 
absented himself, but to a non-resident who has come into the State 
for the first time after the cause of action accrued; and such non- 
resident, if he has appeared openly, not concealing himself from, nor 
evading the creditor, may rely upon the time he has actually been 
in any part of the State, although he be travelling, and althongh the 
creditor has no actual notice of his presence.— The Stute Bank v. Sea- 
well, 616 
13. Proof by the plaintiff that the defendant was a non-resident at the 
time the contract was made, or the cause of action accrued, raises the 
presumption of continued absence from the State, and throws upon 
the defendant the burthen of showing when it ceased, and that he 
has actually been within the State a sufficient length of time to create 
a bar under the statute. Ib. 


See Cuancery, 2, 3. 
ExecuTors AND ADMINISTRATORS, 19. 
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MALICIOUS PROSECUTION. 


1. The defendant in an action for a malicious prosecution may prove, 
as evidence of probable cause, what he swore before the committing 
magistrate, whether the facts sworn to were peculiarly within his 
knowledge or not.—Gardner v. Randolph, 685 

2. And as the wife is not a competent witness for her husband, the 
same rule will apply, in such case, to testimony given by her on the 
preliminary examination. : Ib. 


MARRIAGE. 


1. Where a father has executed to his son a voluntary deed, which is 
fraudulent as against creditors or subsequent purchasers, the marriage 
of the son, after its execution and before it is avoided, will not give it 
validity.— Stokes v. Jones, 734 

2. The simple fact of marriage, without any thing further, does not 
constitute the husband, within the meaning of the Statute, a pur- 
chaser of property held by his wife under a pretended loan for three 
years, without demand &c. on the part of the lender.—Perry v. Gra 
ham, $22 


MISTAKE. 

1, Where a mistake in a deed is shown by clear and satisfactory proof, 
a Court of Chaneery will reform it, and decree an account against a 
party, who, with notice of the mistake, has purchased the property 
conveyed, and holds it in opposition to the rightful owner.— White- 
head, by next friend, v. Brown, 682 


MULATTO. 

1. A mulatto is defined to be, “a person that is the offspring of a ne- 
gress by a white man, or of a white woman by a negro.”-- Thurman 
v. The State, 276 

2. The Legislature is presumed to use words in their proper significa- 
tion, unless thie contrary in some way appears. There is nothing in 
the language of our statutes, or in the popular use of the term “ mu- 
latto,” to show that it has been used in the legislation of this State 
otherwise than in its common acceptation. Ib. 

3. The offspring of a white mother and a mulatto father is not a mu- 
latto, within the meaning of the statute, prescribing the punishment 
for rape. &c., when comuinitted by a “slave, free negro, or mulatto.” 
(Clay’s Dig. 472, 3 4.) Ib. 


MULTIFARIOUSNESS. 

1, Whether a bill is multifarious, or not, does not depend on the state- 
ments alone, but also on the prayer of the bill. Where, therefore, a 
bill, fled by two to recover a joint demand, contains likewise a state- 
ment of facts that would entitle one of them to a decree for a sepa- 
rate demand against the same defendant, the bill is not liable to a 
demurrer for multifariousness, unless relief is prayed as to the sepa- 
rate demand.—Carpenter § Wife v. Hall et als. Ib. 

2. A bill which seeks relief against the same defendant for an equita- 
ble demand, and another distinct demand of purely legal cognizance, 
is not multifarious, although it prays relief as to both. Bb. 
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MULTIFARIOUSN ESS—continvuep. 


3. Although a bill is multifarious, and demurred to for that cause, yet 
if the parties proceed to a hearing, and the chancellor, without no- 
ticing the demurrer, renders a final decree on the merits upon one 
matier alone, this court will presume the other portion of the bill, on 
which the objection was founded, to have been waived and aban- 
doned in the court below, and will not dismiss the bill on the ground 
of multifariousness.— Betts et al. v. Betts, 787 


NEW TRIAL. 


1. Ifaparty, after the grant of a new trial on condition that he pay the 
costs of the suit, without complying with the condition, sues out a 
writ of error to reverse the judgment, it is a waiver of his right to the 
new trial.—Edwards v. Lewis, 494 

2. The grant of a new trial, on condition that the costs be paid by a 
specified day in vacation, is a nullity. (Per Parsons, J.—Darean, C. 
J., expressing no opinion, and Cuittoy, J., dissenting.) Ib. 

3. The regularity of the practice of grauting a new trial afier judgment, 
as to part, and letting the judgment stand as to the residue of the de- 
mauid sued fur, questioned per Parsons, J., and Darean, C. J.——-Cutr- 
ton, J., holding that the practice Las been too long sanctioned by this 
court to be now disturbed. 1b. 


NOTICE. 


1. The appearance of a guardian, withowt objection, on the final set- 
tlement of his accounts in the Orphans’ Court, dispenses with the 
necessity of notice.--- Wilson v. Knight, Guardian, 129 

2. Wherea motion is made tu enter satisfaction of au execution, whether 
the alleged satisfaction appears by the sheriff's return or otherwise, 
the pla.utiff 1s eutitled to nouce, and an order ‘directing satisfaction 
to be eutered, without such notice, is cousequently erroueons.--- 
McKissack et al. v. Davis, et als. "3t5 

3. The appearance of the parties, on a motion to set aside a judgment 
and re-iustate the cause on the docket, dispenses with the necessity 
of notice.— Moore v. Easley, Adm'r, 619 

4. A purchaser is chargeable with notice of every deed, which consti- 
tutes a necessary link in his chain of title, aud if any such deed be 
clearly frauduleut ou its face, he is not entitled to protection as a bona 
fide purchaser withuut notice.--Johnson v. Thweatt, 742 

5. A deed for land, frauduieut on its face as against creditore; being 
void, a judginent afterwards rendered against the grantor creates a 
lien, of which a subsequent purchaser from the grantee, and those 
claiming under him, are chargeable with notice, in the same mauuer, 
as if the purchase had beeu made directly of the original grantor. Jb. 


ORPHANS’ COURT. 


1. When an Orphans’ Court in this State, in the rightful exercise of its 
jurisdiction, has appointed a guardiau for the person and estate of a 
minor, no one else can be recoguised as the lawful guardian, whilst 
such appointment remains unrevoked.— Dupree v. Perry, 34 

2. In such case, the removal of the guardian or ward to another State 
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ORPHANS’ COURT--continueEp. 


does not divest the jurisdiction, or confer authority upon its courts 
to appoint a guardian, who can supercede the guardian appointed 
here. Ib. 
3. In determining whether the guardianship of a minor shal] be trans- 
fered from this to another State, the Orphans’ Court must necessarily 
exercise a sound discretion, and if the order is refused, the letters of 
guardianship, granted by the court of the State into which the trans- 
fer is proposed to be made, should be treated asa nullity, and as 
confering no right on the person to whom they have issued. Ib. 
4. The design of the settlement, which the statute requires to be made 
before an order can be granted for the transfer of a guardianship 
from this to another State, is to furnish*the court, into which it is 
proposed to be removed, with record evidence of the condition of 
the estate and of the property of the ward, so that such court may 
be able to see by an inspectiou-of the record with what the guardian 
appoiuted by it is justly chargeable. “A settlement that fails toshow 
this is insufficient to authorise the transfer. Ib. 
5. To authorise the transfer of the guardianship of a minor, under the 
statute, from this State to another, both the guardian and ward must 
reside in the State to which it is proposed to remove it.--Jb. 35 
6. Where one, to whom a life estate in slaves is bequeathed in another 
State, and who is appointed executrix of the will, qualifies as such 
and takes possession of the property, the legal title is thereby vested, 
and a subsequent grant of administration to a third person by the 
Orphans’ Court of this State, she having removed here with the slaves, 
is a nullity, and will confer no title on purchasers ata sale made by 
such administrator.--Rameu et al. v. Green, Adm’r, 771 





See ApvANCEMENT, 1, 2,-3. 
Estates or Deceasep Persons. 
Executors AND ADMINISTRATORS. 
JupGMenT and Decree, 8. 
Trustecs, 2,-3. 


PARTNERS AND PARTNERSHIP. 


1. The administrator of a deceased partner who comes to the posses- 
sion of a note, payable to the firm, which he claims to hold as assets 
of his intestate, may be sued at law by the surviving partner to recover 
the note or its proveeds.— Calvert v. Murlow, 68 

2. A partuer, who is still liable to the creditor for the demand in con- 
troversy, is not a competent witness for him, to prove that, as be- 
tween hi.n and his co-partner, the latter has, by agreement, made the 
debt several and assumed its payment.——Hoyt, Ford § Robinson v. 
Murphy, 316 

3. Where one partner, in a matter connected with the business of the 
parwiership, does an act to the injury of a third person, which is a 
tort by construction or inference of law merely, his co-partuer is 
equally liable with him for the consequences of the act, and being so 
liable, is an incompetent witness for him, when sued alone by such 
third person to recover damages for the tort.---Myersv. Gubert, 467 
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PARTNERS AND PARTNERSHIP--contixvep. 


4. Service of a writ on ove partner, after the dissolution of the firm, 
does not authorise a judgment against the other.---Faver § Mount v. 
Briggs, 478 
See Brits or Excuance, 7. 

Estopren, 4. 
Set-orr, 3, 4 


PLEADING AT LAW. 

1, It is sufficient upon general demurrer that the breach assigned be in 
words which contaiu the sense and substance, though they be not 
in the language of the contract. A request of payment need not be 
avered, unless such request be a condition precedent ---Calvert v. 
Marlow, 67 

2 Ina proceeding by scire facias to revive a judgment affirmed in the 
Supreme Court, it is not necessary to aver that the judgment of af- 
firmance has heen certified to the court below. An averment that the 
judgment of the Circuit Court was affirmed, &c., “as by the record 
and proceedings thereon, remaining in the said Circuit Court, will 
more fully appear,” is sufficient on general demurrer.—- Duncan, Adm’r, 
v. Hargrove et als. 77 

3. The objection, that, although some of the defendants may reside in 
another county, branch writs of scire facias cannot issue to revive a 
judgment against them, if of any force, is not available on general 
demurrer.—b. 78 

4. A demurrer to a plea admits it to be properly filed and only brings 
in. question its legal sufficiency.---Bobe, Adm’r, v. Frowner § Wife, 89 

5. In an action against husband and wife to recover upon a judgment 
reudered against the wife as administratrix, suggesting a devastavit 
by her, a plea that the defendants intermarried before the rendition 
of such judgment, is no bar to the action, and is properly adjudged 
bad on demurrer. 

6. Where a suit, abated by the death of the plaintiff, is without notice 
afterwards revived on motion under the statute in the name of a 
third person as his personal representative, the defendant may deny 
by plea the representative character of the new plaintiff, and contest 
his right to maintain the action.— Newman, Ezx’r, v. Pryor, 186 

7. In such case, itis not a good objection to the plea on general de- 
murrer, that the declaration was filed in the life-tirne of the decedent, 
and contains no averment of the representative character of the sub- 
stituted plaintiff. hb. 

8. A declaration, which unites distinct demands, due in different rights, 
either in the same or several counts, is bad on general demurrer.— 
Kennedy v. Stallworth, E2’r, 263 

"8. A plea in baris sufficiently certain, if it prima facie shows a bar to the 
action as stated in the declaration, and if there exists any other fact 
or circumstance, not shown by the declaration or plea, that will 
avoid the bar, it should be replied.— Roland v. Logan, Ex’r, 307 

‘10. Where a declaration contains several counts, one of which is good, 
a demurrer to the whole declaration, there being no misjoinder of 
counts, cannot be sustained.— Hooks v. Smith et al. 338 
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PLEADING AT LAW—continvueEp. 


11. A count, which, after setting forth a contract for the hire of a slave 
to be employed only ina particular service, discloses a breach of duty 
in that behalf on the part of the hirer, in putting the slave to a differ- 
ent service, and a consequent loss to the cwner, is good as a count 
in case.— Myers v. Gilbert, 467 

12. If a sheriff sell land under execution, and consummate the sale by 
executing a deed to the purchaser, the execution, unless the sale is 
set aside, must be considered as satisfied to the extent of the sum 
bid, although the sheriff may not have received the purchase money, 
and being satisfied, the sheriff is liable to the plaintiff, and not to the 
defendant in the execution, for failing to collect ‘it.—Moore v. Bar- 
clay, 672 

13. In a declaration in such case, at the suit of the deféndant in execu- 
tion, setting forth the sale, the execution of the deed, and the failure 
of the sheriff to collect and apply the purchase money,—the additional 
averment that the proceeds of the sale remained, after all executions 
in the hands of the sheriff were satisfied, does not change the legal 
effect of the previously stated facts, nor warrant the conclusion that 
the executions in his hands were satisfied otherwise than by the 
sale. bb. 

14. Nor does the further allegation, that the plaintiff in such suit is en- 
titled to the proceeds of such saie, aid the averment of satisfaction and 
show that it arose otherwise than by the sale, since it is but the state- 
meut of a legal conclusion from the facts, and does rot'show a right 
in the plaintiff, if the facts themselves do not. Ib, 
See DisconTINUANce, 1. 

VaRIANCE, 1, 2. 


PRACTICE AT LAW. 


1. If an appeal be taken from the judgment of a justice of the peace, 
within five days after it is rendered, it cannot be dismissed because no 
bond has been executed, if the appellant is ready to give the bond when 
the motion to disiniss is made.—-Hendersca v. Plumb §& Robbins, 74 

2. A declaration or statement is not necessary, in a proceeding by mo- 
tion against a constable and his securities for his failure to return an 
execution. Ib. 

3. It is in the discretion of the primary court to permit a plea to be 
filed at any time before the trial of a cause, and the exercise of such 
discretion is not revisable on error.---Bobe, adm’r, v. Frowner § Wife, 89 

4. Ifan administratrix marries pending a suit against her as such, the 
plaintitf may proceed to judgment without making the husband a 
party. db. 

5. Where a witness is subpanaed, as well to testify as to bring papers 
into court, the party, at whose instance the subpoena issues, may re- 
quire the production of the papers, without introducing the witness 
generally.---Martin, ex'r, v. Williams, adm’r, 190 

6. Where testimony offered is relevant, it cannot be excluded za liming, 
but the opposite party, if he desires to raise any question as to its 
legal sufficiency, should do so, by asking of the court an appropriate 
charge.--- Brazier § Co. v. Burt, - 201 


53 
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PRACTICE AT LAW--continvep. 

7. lf process issue against one, and a declaration is filed against ano- 
ther person, the latter should not be put to his plea, but may set it 
asidle on motion.---Utis et al. v. Thorn, 395 

8. Whien the evidence objected to is clearly poiuted out, and is illegul 
on its face, it is not necessary that the party objecting should specify 
the grounds of his objection, but in such case a general objection 
will be sufficient.—Cunningham’s Ez’r v. Cochran § Estill, 479 

9. Although a demurrer opens the pleadings and ieaches back to the 
first error committed, yet it cannot be visited, in favor of the party 
demurring. upon separate and distinct pleas, on which he has pre- 
viously taken issue.—Moore, adm’r, v. Leseur § Wife, 606 

10. Where ‘a party, without cbjection, takes issue on a bad plea and 
goes totrial, he cannot afterwards avail himself of the irregularity. 1b. 

41. By the common law, when the plaintiff failed to demur to the plea 
of nil debet pleaded’ to ‘debt on a specialty, he was bound to prove 
every allegation in‘his ‘declaration. Our Statute, (Clay’s Dig. 840, 
2 152,) changes the common law in this respect, so far as to dis- 
pense with proof of the execution of the instrument declared on, 
whether under seal or not, unless denied by plea supported by affi- 
davit, but the plaintiff is still Bound to produce the instrument on the 
trial, aud if, when produced, it varies from that described in the decla- 
ration, the defeudant may move to reject it, or test its legal sufficiency 
by demurrer to the evidence. Ib. 

12. Where a sole plaintiff dies during the pendency of the suit, a judg- 
ment rendered in his name is a unuility, and the court, in which it 
was reudered, may set it aside at a subsequent term; and re-instate 
the cause on the docket.---Moore v. Eusley, adm’r, 619 

13. In such case the action is not discontinued by the failure ofthe 
personal representative, for more than two years, to have the judg- 
meut set aside and the suit revived, but the court, in contemplation 
of law, is to be cousidered as still having jurisdiction of the cause. Jb. 

14. Upon the death of the plaintiff pendeute lite, it is not necessary, if 
the defendaut has been regularly brought iuto court, to sue out 2 
scire fucias, but the practice is to suggest his death, and if the sugges- 
tion is not denied, it is entered of record. and on the production of 
the letters testamentary or of administration, the cause is revived 
aud immediately proceeds in the name.of the personal representa- 
tive.--Ib. 620 

15. Where notice of a motion to set aside a judgment of non-suit is 
merely entered on the motion docket, but neither acted on, nor called 
to the attention of the court, a general order that “all causes, mio- 
tions, or other proceedings, now pending and not otherwise disposed 
of, be continued,” &c., cannot have the effect to continue the motion 
in court, and authorise the setting aside of the judgment at a subse- 
queut term.—-Gunnells v. The State Bank, 676 





PRINCIPAL AND AGENT. 

1. Where one, for himself and as the agent of a third person, purchases 
land on their joint account, but exceeds his authority in the price 
agreed to be paid, such third person, in the absence of collusion be- 
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PRINCIPAL AND AGENT—continvep. 


tween the vendor and the agent, or of notice on the part of the for- 
mer that the latter was transcending his powers, must either abide 
by the bargain, or repudiate it in toto. A principal cannot, of his 
own mere authority, ratify a contract, made by his agent, in part, 
and repudiate it as to the rest. He must either adopt the whole, or 
none.—Crawford et al. v. Barkley, 270 
2. If, in such case, the principal should repudiate the contract, the 
ageut would be bound by it, and the lien of the vendor for the unpaid 
purchase money could be enforced against him. Ib, 
3. The declarations ef the president of a Bank are not admissible to 
charge-the Bank with a tiability, merely on the ground that he is 
president; but to render-such declarations admissible, they should, 
as those of any other agent, be made at the time of doing some act 
required of him by his office, or in the execution and within the scope 
of an authority delegated to him.—Cunningham's Ex’r v. Cochran § 
Estill, 479 


See Action, 1 
TroverR AND Conversion, 5. 


QUO WARRANTO. 


1. When no object, in referene either to the public or to individuals,’ 
can be gained by a proceeding in quo warranto, the cause cannot and 
ought not to be permitted to progress.—The State v. The Centreville 
Bridge Co., 678 








RECOGNIZANCE. 


1. A recognizance to appear and answer an indictment, to be prefered 
at a future time against the principal recognizor, need not set out the 
offeuce charged with the technical accuracy reqnired in the indict- 
ment, but it will be sufficient, if the offence be substantially de- 
scribed.—- The State v. Weaver et als., 293 

2. Acharge of “ persuading and inducing a negro woman slave, named 
A., the property of J. K., to leave her master’s premises and employ, 
with a-view to take said slave to another State and convert her to 
his own use.”.though uot in the technical language of the statute, is 
a substantial description of an offence embraced by its provisions. 1b. 


REDEMPTION OF LANDS. 


1. Where the sheriff pays the amount due on an execution in his 
lrands, and no entry of satisfaction is made of record, the plaintiff 
and defendant are the only persons who can insist on the payment, 
as a discharge of the judgment; and if they waive their right to do 
so, the judgment, notwithstanding such payment, must be regarded 
as a subsisting judgmeut, under which lands of the defendant, pre- 
viously sold by virtue of legal process, may be redeemed under the 
statute.—Mooney § Black v. Parker, 708 


RIGHT OF PROPERTY, TRIAL OF. 
See Evipence, 16, 17. 
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RIADS, BRIDGES AND FERRIES. 


1. The Act of the 6th March, 1848, was intended to confer on Jacob 
Maberry the rights and privileges granted to the Ceutreville Bridge 
Company, freed from all liability to forfeiture for any previous act or 
omission of the company.— The State v. The Centreville Bridge Co. 678 

2. The proviso to the Act of the 6th Mareh. 1848, saving “any suit or 
suits, now pending in favor of or against” The Centreville Bridge Co., 
was intended to apply only to suits by the company against indi- 
viduals, or by individuals against the company, and not to a pro- 
ceeding then pending to declare the charter forfeited. Ib. 


See Commissioners’ Court, t, 2, 3. 


SABBATH. 
See ConTRAcTs on. 


SALES, JUDICIAL. 


1. The sale of land by a sheriff, under an execution, the return day of 
which has passed, is void, and confers no title on the purchaser.— 
Smith v. Mundy, 182 


SCIRE FACJAS. 


1, The legal sufficiency of an indictment cannot be tested upon de- 
murrer to the scire facias issued on a forfeited recogpizance, but the 
defendant should appear aad answer to the indictment itself.— The 
State v. Weaver et als. 293 

2. A scive facies will lie to revive a judgment, on which no execution 
has issued within ten years, notwithstanding an execution issued 
thereon within a year anda day. The 3d sect. of the Statute of 1835, 
(Clay's Dig. 206.) inhibits the issuance of execution on a judgment 
under such circumstances.— Shackelford v. Miller et al., 675 


See Executors, aNp. ADMINISTRATORS, 6. 
Pieapine at Law, 2, 3. 


SET-OFF. 


1. To render a demand available asa set-off, the.defendant must be 
entitled to a subsisting legal right.of action on it, acquired before the 
commencement of the suit.—McDade et al., adm’rs, v. Mead. use &. 214 

2. The endorsemeut of a note by the payee toG., with the understaad- 
ing that if G. can use it as a set-off to a demand held against him by 
M., lie is to pay the amount of it, otherwise it is to be returned to the 
payee, does not confer ou G. such a property in the note, as will ep- 
able him to use it as a set-off against M.’s demand. 2d. 

3. According to the construction placed upon the statute, allowing 
partners to be sued severally, it does not authorise a demand due by 
the firm to be set-off against a separate debt due to one of the part- 
ners.— Hoyt. Ford § Robinson v. Murphy, 316 

4. Where, upon the dissolution of a partnership, one of the partners, 
upon valuable consideration, agrees with the other to pay all liabili- 
ties of the firm, such agreement will authorise a joiut creditor, al- 
though not a party to the cgr .il.eut, to treat his demand as the sev- 
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SET-OFF--contTInven. 


eral debt of the partner who has thus assumed its payment, and te 
set it off in a suit, brought by such partner to recover a debt due to 
him individually. Ib. 
5. The right of set-off did not exist at common law, but a defendant, 
who had a demaud against the plaintiff. was compelled to resort 
either to his cross action, or a bill in chancery.—Wiite et al. v. The 


Governor, use &c. 767 
6. The statute of set-off (Clay's Dig. 338) does not apply to suits, in- 
stituted by the State against its debtors. Ib. 


SHERIFFS, THEIR DEPUTIES, AND SECURITIES. 


1. Parties, sought to be charged on tnotion as the securities of a sheriff, 
may contest the fact of their suretyship, and introduce proof to show 
that they were not his securities at the time of the supposed default. 
Dixon, use §c. v. Caskey, Sh’ ff, et als., 97 

. Where the effice of sheriff is declared vacant by an order of the 
judge of the County Court, in consequence of his refusal to give a 
new boud, his securities are not liable for his failure to return an ex- 
ecution, the return day of which had not elapsed, when such order 
was made. , Bie It. 

3. Where an execution, on its face, is returnable at a time anterior to 

the term, to which by law it shouki have been made returnable, it 
may be amended, but until amended, the securities of the deputy 
sheriff or deputy bank marshal are not llable for money collected on 
it, by sueh deputy, ‘after the day on which it was on its face 
returnable, and which he has failed to pay over.--(Darean, C. J., 
dissenting. )--Forward et al. v.: Marsh, 645 

A. The same rule applicable to common law actions against the sheriff. 
for failing to pay over money collected by virtue of his office, applies 
where the deputy is sued by the principal sheriff for a similar de- 
fault.--Nelms v. Williams, 650 

. The decisions, which hold:that a demand must be made of the sher- 
iff to eutitle a party to the summary remedy provided by statute, are 
predicated on statutes that give these remedies, aud, therefore, can- 
not be regarded as authorities in actions not founced upon them. Jb. 

6. It is the duty of a deputy to pay over to the principal sheriff all mo- 

nies collected by him as such, within a reasonable time, and if he 
fail to do so, an action may be maintained against him without a 
previous demand. Ib. 

7. The bond ofa sheriff. payable to the person, who for the time being 

holds the office of Governor, in his official character, and his succes- 
sors in office, is to be regarded as payable-to.the office, and not to the 
person of the incumbent, and a suit upon it in his individual name 
cannot be maintained.—Bagby. use. §c., v. Baker et als. 652 
8. ln an action against a sheriff, for failing, through mere negligence, 
to make the mouey ou an execution, or to return it according torits 
mandate,. the amount of the execution is the measure of damages, 
- notwithstauding the defendant may have continued entirely solvent. 
Evans et als. v. The Governor, use §c, - 659 


w 
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SHERIFFS, &c.—contTINvED. 

9. The mere failure of the plaintiff to enforce satisfaction of his execu- 
tion from the defendant, when he could have done so, does not im- 
pair his remedy against the sheriff, who has committed a previous 
default in not making the money on the execution, or in not return- 
ing it. Ib. 

10. A sheriff, by whom an execution has been levied on personal pro- 
perty, whilst the execution is in force, may sell after the return day 
of the writ, and having the power to sell, he may receive the money 
in satisfaction of the execution, without a sale, and by such receipt 
and failure to pay it over to the plaintiff, subject his securities to lia- 
bility therefor. 1b. 

141. The Act of 1843, repealing so. much of the Act of 1812 as allows the 
sheriff half commissions on the amount of an execution, where a 
levy has been made and the sale stayed by process of law, wus not 
intended to operate retrospectively. so as to deprive him of commis- 
sions, to which he had thus become entitled, but which had not been 
collected when the repealing act was passed.---Barron, adm’r, v. 
Tart, 668 


See Action, 4. 
Costs anp Taxation or, 2. 
Damaces, 2. 
Repemption, Ric or, 1. 


SLANDER. 


1..In an action of slander, the defendant may prove the facts and cir- 
cumstances, in reference to which the words were.,spoken, for the 
purpose of shawing that he did not intend by the use of them to im- 
pute to the plaintiff the crime, which, standing alone, they would 
naturally import.+--Williams v. Cowley, 206 
2. In an action of stander, the general bad character of the plaiutiff may 
be given in evidence, under the general issue, in mitigation of dam- 
ages, notwithstanding the defendant may have also interposed the 
plea of justification.---Pope v. Welsh’s Adm’r, 631 





STATUTES, CONSTRUCTION OF. 

1. The 1st and 2d Sections of the Act of 1837, relative to the licensing 
of pedlers, and the penalty for peddling without a license, being in- 
consisteut with, are repealed by the Act of 1848.—Hirschfeldrr v. The 
State. 112 

2. According to the construction placed upon the statute, allowing 
partners to be sued severally. it does not authorise a demand due by 
the firm to be set-off against a separate debt due to one of the part- 
ners.—Hoyt. Ford § Robinson v. Murphy, 316 

3. The rule, that where, in penal statutes, general words follow an enn- 
meration of words of a particular and specific meaning, such gene- 
ral words are to be held as applying only to persons or things of the 
same kind as those designated by the particular words, is but a rule 
of construction, to enable the court to ascertain the intention of the 
Legislature,.and when that intention is apparent, can no more be al- 
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STATUTES, CONSTRUCTION OF—continvep. 
lowed to govern in the exposition of penal, than any other statutes. 
Foster v Blount, 687 

4. The Act of 1848, imposing a penalty upon clerks for receiving more 
or greater fees than are allowed by law, was intended to afford a 
remey to all persons from whom such clerks have receive exces- 
sive fees, whether in matters touching the administration of estates, 
or in other cases. Tb. 





See Arrirmance, Damaces on, 1, 2, 3. 
ATTACHMENT, 1, 2, 3, 4. 
Bits or Excuayee. 3. 
ConstirutTionaL Law, 1, 3. 
Costs, AND TAXATION OF, 2. 
Execution, Property EXtMPT From, 1, 2, 3. 
ExecutTors aND ADMINISTRATORS, 10. 
Limitation, &c., 12, 
MutattTo, 1, 2, 3. 


SUPERSEDEAS. 


1. If a writ issued from a court of competent authority has been super- 
se.led. after it has come into the hands of the proper officer, it is the 
duty of the party against whom it issued to have the officer uotified 
of the supersedeas, in such manner, that he will be protected in re- 
fusing to execute the writ.—Payne et als. v. The Governor, use §c. 320 

2. An officer, having a valid execution in his hands, must be served 
with a written order from competent authority, requiring him to sus- 
pend all action upon it, before he can be held liable for obeying its 
mandate. bb, 

3. The writ of audita querela not being in use here, the proceeding by 
petition and supersedeas has been substituted for it, and is the proe 
per mode of presenting a defence, in cases where execution has is- 
sued on a summary judgment, without a previous opportunity tothe 
defendant to appear and coutest it.— Dunlap v. Clements et als. 778 


SURETIES. 


1. Where, by agreement between the creditor and principal debtor, 
founded on valuable consideration, the day of payment of a bill or 
Note is postponed, it is such an alteration of the contract as discharges 
the surety. without regard to the time of the extension, or whether it 
has operated to the prejudice of the surety or not.--Haden et al., ex’rg 
v. Brown, * 643 

2. Where a creditor has taken a deed of trust from the principal debtor 
to secure the payment of his demand, the surety is not discharged 
by the refusal of the creditor, on request, to sell the property cun- 
veyed by the deed. 1b, 


See Appeats From Justices, 2. 
Bonps, &c., 2, 3. 
Cuancery, 22, 23. 
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TENANTS IN COMMON. 


If one tenant in common of a chattel sell the entire property, it is a con- 
version, for which trover may be maintained by his co-tenaut.-—Per- 
minter v. Kelly, 716 


. See Apverse Possession, 1. 
Huspanp anp Wires, 3. 


TROVER AND CONVERSION. 


1. If one, to whom a slave is bound as an apprentice for a term of 
years, before the expiration of such term, renounces his trust, and 
suffers the slave to be converted by a third person, the owner will 
become entitled to the immediate possession, and may bring trover 
for the conversion.— Tucker & Wife v. Magee, 100 

2. A recovery in trover, without satisfaction, does not invest the de- 
fendant with the title to the property, and is consequently no bar to 
a subsequent action of the same kind against one who claims under 
him.— Spivey v. Morris, 254 

8. If one hires a slave for a particular service, and afterwards appro- 
priates him to a service different from that contemplated by the con- 
tract, and the slave is lost, the hirer is liable in trover for the value of 
the slave, although the loss was the result of inevitable casualty.— 
Hooks v. Smith, et al. 338 

4. If one tenant in common ofa chattel sell the entire property, it is a 
conversion, for which trover may be maintained by his co-tenant.— 
Perminter v. Kelly, 716 

5. An agent, either with or without notice, is liable in trover for an act, 
which, if done by his principal, would amount toa conversion of the 

property of another. db. 


TRUSTEE AND CESTUI QUE TRUST. 


i. Where property is bequeathed to one in trust for others, the trustee 
is regarded at law as the legatee, and lis cesfuzs que trust are not neces- 
sary parties to a settlement of the administration.— Gaunt § Wife v. 
Tucker's Executors, 27 

2. Ordinarily trustees must account with a Court of Chancery as to the 
management and situation of the trust estate, but it cannot be as- 
sumed as a legal conclusion, that no trust can be created by deed, 

_ the annnal proceeds of which could properly go into the hands of a 
guardian. as such, and be administered in the Orphans’ Court.— Wil- 
son Vv. Knight, Guard'n, 129 

3. Where the trustee of an infant is also its duly appointed guardian, 

and, as such, has annually. for fifteen years, accounted with the Or- 

phans* Court, for the proceeds of the trust estate, and been allowed 

» credits exceeding in amouut the yearly income of the estate, other 
than that embraced by the trust, his acts will be regarded as a recog- 
nition of his right to such proceeds, as guarilian, and unless some 
error or mistake is shown, willestop him from denying it. db. 

4. Where a trustee, to whom a sum of money is bequeathed in trust, to 
be put at interest for the benefit of the cestuis que trust. lends it, at the 
legal rate of interest, in the State in which the testator resided at the 
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TRUSTEE, &c.—continvep. 
time of his death, and where the funds then were, he will not be re- 
moved from the trust, because he refuses to put it at interest in ano- 
ther State, where the legal rate of interest is higher.—Lewis v. Cook & 


. Mtchell, 334 
5. Whether, if a trustee lends the trust funds upon personal security 
alone, and a loss ensues, he will not be liable~Querr? Ib. 


6. The trustee in a deed of trust for the benefit of creditors, when sued 
at law by one of the cestuis que trust, may, with the assent of the gran- 
tor, defeat a recovery by showing that the security was obtained by 
fraud or that the debt has been paid.— Drake v. Moore, 597 
See Cuancery, 7. 


USURY. 

1. A charge by a commission merchant of five per cent. in addition to 
legal interest, for accepting and advancing the money to pay a bill or 
draft, drawn on him by a customer, without fuuds in hand, if intended 
merely as a fair compensation for the risk, trouble, and expense in- 
curred, is not illegai.—Swilley & Riley v. Lyon § Baker, 552 
See Cuancery, 20. 


VARIANCE. 

i. It is often a matter of difficulty to determine whether an action is 
in form ex contractu or ex delicto. Perhaps the best criterion is this ; if 
the cause of action, as stated in the declaration, arises from a breach 
of promise, the action is ex contractu, but if from. a breach of duty. 
growing out of the contract, it is in form ex delicto, and case.— Wilkin- 
son V. Moseley, 28% 

2 But whether an action be in form assumpsit or case, the proof must 
correspond with the declaration. Where, therefore, the declaration 
alleges merely the hiring of a slave and the promise of the defendant 
to treat the slave with care in case of sickness and to call in a phy- 
sician, if necessary, and from the non-observance of these promises, 
deduces the plaintiffs right to recover, proof that the slave was hired 
in a particular place and fora particular service, and that it was a 
term of the contract that the slave should not be re-hired and sent 
from that place, or be employed in a different service, is variant from 
the declaration, and will not authorise a recovery. bb. 

3. An averment in a declaration, that an execution was returnable ac- 
cording to the statute, is to be understood as meaning, that the exe- 
cution was returnable, on its face, to the term of the court, to which 
by law it should have been made returnable, and if, when offered in 
evidence, it appears to be returnable at a time different from that, it 
should be excluded on account of the variance.—Forward et al. v. 
Marsh, 645 
See Ixpictment, 12. 

VENDOR AND VENDEE. 

1. Where the vendor of real estate has executed his bond conditioned 
to make title on the payment of the purchase mouey, the coutract is 


considered by a court of equity in the nature of a mortgage, with 
all its equitable rights and incidents.— Conner et al. v. Banks, 42 
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VENDOR AND VENDEE—continvep. 


2. In such case, the debt being regarded as the principal and the lien 
as an,incident to secure its payment, the assignment ofa note given 
for the purchase money, unless otherwise agreed upon, necessarily 
operates as a transfer of the lien. Ib. 

3. The lien thus acquired will not be lost by the assignee extending 
the day of payment, and taking a new note for the purchase “money 
in his own name, but will continue to attend the debt, until it is paid, 
or extinguished, or the lien itself is destroyed by contract between 
the parties. Ib. 

4. Where the vendor has no title, and cannot procure or cause one to 
be made, the law does not impose on the vendee the useless cere- 
mony of preparing and tendering a deed, before he can apply to a 
court of equity for a rescision of the contract, since he would not be 
bound, under such circumstances, to accept the deed, although the 
vendor should be willing to execute it—Read v. Walker, 323 

5. A vendor of land, who has executed his bond, conditioned to make 
title when the purchase money is paid, holds the legal title to the 
land as a security for the payment of the purchase money, aud all 
the iucidents of a mortgage, so far as the lien is concerned, attach to 
such a contract.—Kelly v. Payne, 371 

6. Where, in such case, the vendor transfers by endorsement the note 
given for the purchase money, a court of equity, unless by the con- 
tract of transfer it is otherwise agreed,..will consider the transfer of, 
the note as a transfer of the lien, and regard the vendor as holding 
the legal title to the land in trust to secure the payment of the debt; 
but if the vendor afterwards, on the failure of the maker to pay it, 
takes up the note, the debt, with the security for its payment, is re- 
vested in him, and he may subject the land to its satisfaction. Ib. 

7. The recovery of judgment on the note by the endorsee against the 
maker, and its payment by the vendor, after his liability as endorser 
had been fixed by the issuance of execution and return of no pro- 
perty, cannot, in such case, operate as a satisfaction of the debt, or a 
discharge of the lien; but such payment, being regarded as a dis- 
charge of his own liability merely, will entitle the vendor to the equi- 
table interest in the judgment, and, the legal title in the land being 
still in him, he can subject it in equity to the satisfaction not only of 
the principal and interest, but the costs of the judgment. Ib. 

8. A purchaser is chargeable with notice of every deed, which consti- 
tutes a necessary link in his chain of title, and if any such deed be 
clearly fraudulent on its face, he is not entitled to protection as a bona 

fide purchaser without notice.- -Johnson v. Thweatt, 742 

9. A deed for land, fraudulent on its face as against creditors, being 
void, a judgment afterwards rendered against the grantor creates 2 
lien, of which a subsequent purchaser from the grautee, and those 
claiming under him, are chargeable with notice, in the same manner, 
as if the purchase had been made directly of the original grantor. J2. 


See Cuancery, 5, 6, 10, 11, 12, 13, 14. 
- PieaDING AND Practice, 5, 6. 
PrincrPaAL AND AGENT, 1, 2. 
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WILLS. 


1. A testator, after devising a very large estate, both real and personal, 
to his widow and children, directs that each of the children shall re- 
ceive out of ita good education, and that it shall be divided when the 
dldest son attains the age of twenty-one, or the oldest daughter the 
age of eighteen and marries, unless the widow should marry, or de- 
sire an earlier division, in either of which events her share is to be 
set apart to her. Until the division takes place, the family residence 
is to be kept up for the use of the widow and children, and “the 
family expenses, economically made,” are to be paid by the execu- 
tors out of the “joint funds” of the estate. The testator further di- 
rects that his executors shall pay fifty dollars annually to the church, 
of which he was a member, so long as the estate remains undivided, 
and “a joint stock” for the use of the family. Held— 

1. That it was not the intention of the testator that the executors 
should keep a separate account against the widow and children 
for their respective expenses, but that the entire expenses of the do- 
mestic establishment should be a charge upon the common, or 
joint fund. 

2. That a reasonable construction should be given to the will, in as- 
certaining what expenses fall within its provisions, as expenses 
“ economically made,” and that in construing it, the circumstances 
under which it was made, the state of the property, and the con- 
dition of the family should all be considered. 

3. That so construing it, the reasonable expenses of the widow, in 
Visiting with her youngest daughter and servant, the eldest daugh- 
ter, then at school in another State, for the purpose of looking to her 
education, might well be regarded as a proper charge againat the 
estate in favor of the executors.—Moore’s Executors v. Moore's Distri- 
butees, 242 

2. In this State, a married woman, with the assent of her husband, may 
make a valid will of her choses in action, in his favor.—(Parsons, J. 
dissenting. )—Burton et al. v. Holly, 408 

8. Married women are not embraced by the statute of wills of 1806, 
(Clay’s Dig. 596, 3 1,) and could not, by virtue of that statute, make 
a valid devise of their real estate.—Baker, et al. v. The Heirs of Chas- 
tang, 417 

4. Although the will ofa married woman be admitted to probate in the 
Orphans’ Court, yet such probate is not conclusive upon her right to 
devise her real estate, and the heir, upon ejectment brought to re- 
cover the land attempted to be devised, may call in question the le- 
gal effect of the will as a~muniment of title, and show that it was 
ineffectual to pass the estate, no power to make such will having 
been reserved to, or acquired by the testatrix. Ib. 

5. A bequest of property in trust for certain slaves, whom the testator 
attempts by his will to emancipate, is void, and the property thus 
bequeathed falls into the general residuum of the estate for distribu 
tion.——Pool v. Harrison, 515 

6. A testator, after giving specific legacies to his wife and children, and 
several grand-children, children of a living daughter, bequeathed the 
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WILLS-—continvgp. 
residue of his property as follows: “The remainder of my property, 
&c., I give to be equally divided among my legatees. agreealily to the 
laws of the State in which I reside.” Held—That the words follow- 
ing the term, legatees. restrict it to such of the testator's legatees as 
could have ciaimed his estate, had he died intestate, that is, to his 
wife and children -— Smith et als. v. Martin’s Executors, 819 
See Estares Tait anp in Remarnper, 1, 2, 3. 
Executors AND ADMINIsTRATORS, 5. 


WITNESS. 


1. One, whose debt, without request, has been assumed by a third per- 
son, does not thereby become his debtor, and is consequently a com- 
peteut witness for him, when sued on his promise, to prove the con- 
sideration on which it was founded.—Beall § Co. v. Ridgeway, 117 

2. Where the surety on a note extinguishes it, by giving a new note 
with a third person as principal, and himself as surety, the principal 
in the original note is a competent witness for such third person, 
to show that the substituted note was given for the accommodation 
of the surety, and under the promise that he would pay it.—Wright, 
Adm'r, v. Lewis, 194 

3. To render a witness incompetent on the ground of interest, it must 
be shown that he will either gain or lose by the effect of the judgmeut. 
or that the record will be evidence for or against him in another suit. Jb. 

4. In an action against an attorney for money collected by him on a 
note, the principal in the note is an imcompetent witness to prove 
that he has paid it tothe defeudant.—Mboore § Jones Alim’rs, v. Hen- 
derson, 232 

5. B., for himself and as the agent of C., purchased land on their joint 
account. and afterwards relinquished his interest therein toC. The 
vendor filed his bill against both, to subject the land to the payment 
of the purchase money, and B., having failed to answer, a decree pro 
confesso was rendered against him. Held--That B. was a conipetent 
witness for the complainant to prove the price agreed to be paid : 
that if his interest was not balanced, it preponderated against the 
party, by whom he was introduced.—Crawford et al. v. Barkley, 270 

6. A partuer, who is still liable to the creditor for the demand in con- 
troversy, is not a competent witness for him, to prove that, as be- 
tween him and his co-partner, the latter has, by agreement, made the 
debt several an.assumed its payment.--Hoyt, Ford § Robinson v. 
Murphu, 316 

7. The interest of a legatee, whose legacy has been paid, is too remote 
and contingent, to render him incompetent as a witness for the ex- 
ecutor.—Cleland v. Huey et al., Adm’rs, 343 

8. The competency of a witness is presumed until the contrary is clearly 
shown, and the mere fact that the witness has intermarried with the 
daughter of the testator does not show that he is legally interested in 
a suit, brought against the executor in his representative character. 
The rule would be different, if the suit was against the personal rep- 
resentative of an intestate. 1b. 

9. If a witness can state the substance of the whole testimony given 
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WITNESS--continvep. 
by a deceased witness on a former trial, he is competent to testify, 
although he cannot repeat the precise language of thedeceased. Ib. 
10. Where one partner, in a matter connected with the business of the 
partnership, does an act to the injury of a third person, which is a 
tort by construction or inference of law merely, his co-partner is 
equally liable with him for the consequences of the act, and being so 
liable, is an incompetent witness for him, when sued alone by such 
third person to recover damages for the tort.---Myers v. Gilbert, 467 
11. If a witness becomes interested in the event of a pending suit by the 
act of one of the parties, without the assent of the other, he is not 
thereby rendered incompetent to testify in behalf of the latter, although 
the interest thus created is in his favor.---Jones Ez'rs v. Hoskins, 489 
12. The donor of property is not liable to the donee on a failure of title, 
aud has, therefore, no such interest in sustaining the title of the donee, 
as will exclude him from testifying in his favor. Ib. 
13. The credit of a witness cannot be impeached by showing particular 
acts of immorality, disconnected with the question of veracity.—Nu- 
gent v. The State, 521 
14. The payee of a bill is a competent witness for the drawer, in a suit 
against him by the endorsee, to impeach its validity.-- The State Bank 
v. Seawell, 616 
5. The grantor in a deed is a competent witness to impeach it.~-Nor- 
ton § Wife v. Linton, 699 








